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CODIFICATION. 


I understand ** codification,’’ in the sense in which it is to be 
here discussed, to mean the act of reducing the entire body of 
the law of a State into written verbal expression, the codifying 
legislature or commission recasting in this manner both the writ- 
ten and unwritten law, with such changes and additions as the 
legislature may approve. 

The matter has for several years past received much considera- 
tion in England and in this country. Indeed, so much has been 
said and written on the subject in the United States, that the 
field of thought and argument has been very thoroughly ex- 
plored. 

The question has generally been treated as involving a choice 
between the establishment of a written code, which shall embrace 
all the law in force in the State, with such arrangement and 
classification of it as may render it more easily understood and 
correctly administered, and the opposite system of law, com- 
posed of the customs and practices which have by long use 
become law, and which are mainly to be found in authoritative 
form, in the decisions of the judicial tribunals ; with the addition 
of the statutes which from time to time the legislative body has 
thought proper to enact. 

Of course both the code system and this latter system contem- 
plate in the future such changes or additions to the laws by legis- 
lation as experience may show to be necessary and as reflection 
may justify. But the question is whether as a foundation there 
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316 CODIFICATION. 
shall be the written code I have described, or the existing system 
of custom, usage, and judicial decisions. 

I do not propose to enter into the general principles by which 
the one side or the other of this controversy has been supported. 
I could probably add but little to the argument if I did. Instead 
of this, I will inquire if experience has furnished any light which 

may aid in the decision of the question. If there has been 
such experience, and if it speaks a decided language, it must be 
admitted that as an argument it is more valuable than any 
abstract reasoning founded on principles which have not been 
tried. 

Fortunately, though completed codes of law are rare in this 
country or among the English-speaking race, we are not entirely 
without experience on this subject. 

We have one or two instances in the States of the Union of 
codes complete and exclusive, which have been several years in 
operation, and we have still more instances in which a particular 
branch of the law of much importance has been separated 
from the general mass and made into a code, embracing the 
whole law on that subject. 

Perhaps the most striking instance of the former is the law of 
the State of Louisiana. 

Previous to the purchase of Louisiana from the French in 1803 
by the United States, it had belonged alternately to Spain and 
France, and its people were governed by a mingling of the 
laws of those countries. 

Very soon after it came under the jurisdiction of the United 
States the territorial legislature appointed a commission con- 
sisting of Mr. James Brownand M. Louis Moreau-Lislet to draught 
a code founded mainly upon the Spanish civil law, which in 
1808 was adopted by the legislature. 

In 1825, after the territory had become a State, Mr. Edward 
Livingston, one of the most distinguished statesmen and jurists 
whom this country has produced, who was then a citizen of 
Louisiana, in connection with M. Moreau-Lislet, prepared « revis- 
ion of this code, making substantially a new one, known ever 


since as the Livingston code, or the Louisiana civil law. This - 


latter is founded mainly on the Code Napoleon, and with few 
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changes has remained the law of the State to the present time. 
This code represents the entire law of Louisiana since its adop- 
tion, except as subsequent statutes have modified it. Though 
originally prepared for a people chiefly French in their origin 
and habits, the judges who have administered it, and the lawyers 
who have practiced under it, have by a large preponderance been 
men trained in the common-law system. It is, therefore, a 
striking testimony to the value of a code system, that no attempt 
has been made to adopt the common law in place of it, as has 
been done in many new States, and that, on the contrary, the 
people, the lawyers, and the judiciary are almost unanimous in 
their preference of the code over the system of jurisprudence of 
their sister States founded on the common-law as its basis. 
And it must be confessed that the facility with which the law 
can be ascertained on any subject, by reference to the article of 
the code which professes to deal with it, in which, by clear and 
concise language, that law is laid down, and the whole of the law 
systematized, classified, and arranged under appropriate heads 
and subdivisions, presents a striking and favorable contrast to the 
system by which the law on the same subject can only be ascer- 
tained approximately by the examination of the reports of the 
judicial decisions of the courts of thirty or forty States of the 
Union. 

In the year of 1872, the Legislature of California enacted four 
codes which embraced all the laws of that State at the time 
these codes took effect. These were the Penal Code, approved 
February 14, 1872; the Code of Civil Procedure, approved March 
11, 1872; the Political Code, approved March 12, 1872, and the 
Civil Code, approved March 21, 1872. 

These codes have been in full and successful operation for 
fourteen years, and it is believed that the mass of the people and 
of the professional men engaged in their administration are satis- 
fied with the change and look upon it as a great benefit. It is not 
known that any one would be willing to return to the old system, 
though a few may criticise particular provisions of these codes. 
This is, like the case of Louisiana, a complete codification of all 
the laws in force in the State except the constitution, laws, and 
treaties of the United States, over which the State has no control. 
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318 CODIFICATION. 
The Revised Statutes of the United States may be cited as 
another instance of a complete code of laws. 

A commission, or rather two different commissions, sitting 
under acts of Congress, were engaged four or five years in revis- 
ing, arranging and codifying the statutes of the United States, 
As there has never been any common law of the United States, 
and as this revision was designed to embrace all laws of a general 
character in force on the first day of December, 1873, when 
adopted by Congress, it was necessarily a code comprehending 
all but private statutes, or those which had been repealed or had 
expired by their own limitation. 

These statutes are classified and arranged under 73 titles, and 
5,594 sections, and embrace, as declared by section 5,595, all the 
statutes of a general and permanent nature in force on the first 
day of December, 1873. 

This codification has proved invaluable to all who are engaged 
in the administration of the laws of the United States, includ- 
ing the executive, legislative and judicial officers of the govern- 
ment, and others interested in that administration. The man 
would be looked upon as of doubtful sanity who would propose 
to abolish this revision, and compel everybody to seek for the 
laws of the United States in the twenty-four ponderous tomes of 
the statutes at large. 

I will mention one other instance of codification, because it 
presents my personal experience as a member of the bar of my 
own State. 

In 1851 the State of Iowa adopted a code of laws, reported to 
its legislature by a commission of three of her most eminent 
jurists, under an act which thus prescribed their duties: — 

‘* Said commissioners shall prepare a complete and perfect 
code of laws as nearly as may be, of a general nature only, and 
furnish a complete index to the same when completed.”’ 

This code consisted of four parts, namely: — 

Part First: Of the State and its Divisions, Officers, and 
Police, the General Assembly, and the Statutes. 

Part Seconp: Of the Rights of Persons. 
Part Tuirp: Of the Courts and the Procedure therein. 


CODIFICATION. 319 


Part Fourrn: Of Crimes and Punishments, and Proceedings 
in Criminal Cases. 

These subjects were presented under 25 titles, and in 3,367 
sections. 

For an entire and complete system of laws, this production 
was not prolix nor voluminous. This was thirty-five years ago, 
and the people have had that much experience in its use and 
administration. If there now exists a man in the State who 
would be willing to return to the old system, he is unknown to 
me. 

It is true that the changes made in the system of pleading and 
practice by the new chapter on what is now called procedure, which 
were very radical, abolishing practically the separate chancery 
jurisdiction, were distasteful to many of the profession, especially 
those who had been long in practice; but this bas gradually worn 
itself out, and many who were most hostile have come to appre- 
ciate the value of the new system of procedure. 

To make sure of the continuation of a code system, the con- 
stitution now requires that at the end of every ten years this 
code and all the statutes enacted during the interval, shall be 
submitted to another commission who are to incorporate the new 
laws into the code and to recommend such changes in the latter 
as experience may have suggested: 

But the experience covering the largest measure of observation 
under codes has arisen in cases where the authorities of the 
State have codified some branch or branches of the law, while 
the main body of it has been left as before. And what has 
come to be known as codes of procedure are now in existence in 
a majority of the States of the Union. 

These codes are intended to provide rules of procedure in the 
courts, in which its remedies are invoked and the rights of the 
other side defended, mainly embracing what has been heretofore 
known as belonging to the domain of pleading and practice. 
Undoubtedly these codes, differing much as they do in the dif- 
ferent States, while they have a general similarity, have been, in 
many instances, so expanded as to cover matters not easily in- 
cluded under the head of procedure, both in civil and criminal 
cases. 
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320 CODIFICATION. 
Of this class of codes, that of New York is entitled to the 
first consideration, whether we .regard it as the earliest in date 
from which many others are copied largely, or the skill and 
labor with which it was prepared, or the number and character 
of the courts of that State whose proceedings it governed. As 
an experiment, it was a bold one, as it courageously cut loose 
from the existing system of special pleading, the darling of 
many an old and successful lawyer’s heart, without which that 
class believed that it was impossible that justice could be admin- 
istered with any reasonable success in the courts. It abolished 
by a single stroke of the pen all distinction in forms of action, 
such as debt, assumpsit, case, trespass, trover, replevin, etc., and 
also the distinction in pleading, at least, between actions at law 
and suits in chancery. It also abolished in the defense, all 
special forms of pleas, and enacted that both should consist of a 
statement in simple language of the facts which constituted the 
cause of action or the grounds of defense. A system of pleading 
and practice founded on such elements of clearness and simplic- 
ity as these, interfered very seriously with the habits of the 
lawyer, who, in growing into full practice at the bar, had spent 
time and labor in making himself familiar with the old system. 
Much of this learning, all of it so far as it was merely formal and 
technical, was rendered useless; though the philosophical princi- 
ples which lie at the foundation of any system of pleading, must 
always remain, and the lawyer versed in those principles never 
loses the advantage which they give him. 

But this new code was, for the reason mentioned, received with 
hostility by the class of men who had more to do with its admin- 
istration than any others. 

It is not easy for a man to recognize and submit to the fact, 
that years of his life have been devoted to the acquisition of 
skill and learning in a system which is thus shattered at a blow, 
by one which, as he erroneously believes, places the youngest 
member of the profession on an equal footing with himself in the 
practice of the courts. I say erroneously, because an experience 
of many years satisfies me that the lawyer who understands his 
ease and the principles of law which govern it, is as superior in 
stating it under the code system as under the old; and that the 
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incompetent lawyer is more indebted to the established forms and 
precedents of that system, and is less capable of availing himself 

of the simplicity of the code system, and of making a clear and 

logical statement of his case under it, than under the law of 

special pleading. 

The code of civil procedure was reported to the Legislature 
of New York in February, 1848, by a commission constituted of 
Arphaxad Loomis, David Graham, and David Dudley Field, of 
whom the latter alone is living. He is now justly esteemed the 
leader of the proposition for the codification of the law,—State law, 
Federal law, and International law. His fame is established in 
Europe and in this country. And he is devoting, at the age of 
eighty years, the combined energies of youth and gathered 
wisdom of age to these subjects. But it is strange that while 
the State of New York has enjoyed the benefit of his code of 
procedure for nearly forty years, with no attempt to repeal it, 
and but one revision of it, and his penal code, was only adopted in 
1882, the codes embracing the remainder of the law of the State, 
are still pending before the Legislature, and are the subject of 
bitter controversy. 

This code of civil procedure has become the foundation of 
similar codes in many of the States of the Union, I think ina 
majority. In most of those States it is well received at first, 
and in all of them it becomes popular on trial. In the year 
1849 the State of Missouri adopted a similar code, prepared by 
Judge Wells, of the United States District Court of that State, 
called **the Wells’ code.’’ Its main features are those of the 
Field code of New York, and indeed all these codes must be 
essentially the same in their most important parts. I mention this 
Missouri code because of the long experience of the profession 
and of the courts under it, and because my familiarity with judi- 
cial proceedings in that State enables me to say that the persons 
interested, and therefore competent to judge, are satisfied that it 
is a vast improvement on the old system. 

Such must be held to be the sentiment of the profession in the 
other States in which it has been tried, for in no instance where 
this has been done, has there been any effort to return to the old 
system of pleading and practice. 
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It is a fair inference that, if codification has met with a general 
acceptance when tried in so many States, in regard to a branch 
of the law which appeals, more than a change in any other 
branch would, to the prejudices of the profession, it would, if 
applied to the other departments of the law, prove still more 
acceptable and useful than in this. 

The want of a code of procedure for Federal courts —the 
courts of the United States —is severely felt. As the matter 
now stands, chapters XVII. and XVIII. of the Revised Statutes 
collect together the scattered enactments of Congress for nearly 
a hundred years in regard to procedure and evidence. There is 
here, however, no attempt at a complete or systematic code on 
these subjects, but a section of the revision remits the courts of 
the United States in all other cases to rules of practice in the 
courts of the State in which they are held. As the rules of evi- 
dence, practice and pleading not provided for in the revision con- 
stitute by fur the largest body of law on those subjects, the 
Federal judges and the practitioners in the Federal courts are 
left to grope their way in this mingling of Federal law with that 
of thirty-eight States of the Union, and of the enactments of the 
legislatures of eight Territories and the District of Columbia. 
The condition of the Justices of the Supreme Court of the United 
States, who are bound to take judicial notice of all these different 
laws, and are expected to ascertain what they are, can well be 
imagined. As one of them, I favor codification. 


F. MILuer. 
Wasurnetoy, D. C. 


The invitation to contribute to the discussion reaches me in 
the midst of official work, and what I have to offer must be 
roughly and hastily prepared. 

The invention by Bentham of the term ‘ codification ’’ has, 
I imagine, largely increased in England and America the num- 
ber of those who dream of that improved state of society when 


every man will become his own lawyer. 


The term is somewhat 
illusory. 


At any rate it is extremely indefinite. No two minds 
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agree upon its meaning. It really means little more than sys- 
tematic legislation. 

That able champion of codification, Mr. Field, has, in a former 
issue of this Review, offered what may be assumed the four strong- 
est reasons for its immediate adoption to be applied to the whole 
body of the law. What he has briefly said may be characterized 
as a compend of all his former writings on the subject. 

The legislative and judicial departments, he contends, should 
be kept distinct, and judges should be prohibited from pro- 
nouncing decisions where the law is uncertain. The answer 
always has been that no code can ever be framed to effect this. 

The framers of the codes of Frederick and Napoleon were 
confronted with this difficulty. How were those cases upon 
which the code was silent, to be provided for, in administering 
the law? In the Prussian code jurisdiction was strictly for- 
bidden to the court, and each new case, instead of being promptly 
decided, was to be reported to the Department of Justice, and 
thence referred to a tribunal called a Legislative Commission. In 
the French code, on the contrary, the judges were obliged, under 
a penalty, to decide everything ; but they were specifically lim- 
ited in their source of inquiry, and nothing decided was to 
form a precedent. In both instances, before very long, de- 
cisions of the courts came to be reported on all new questions, 
und these reports now influence as well those whose duty it is to 
advise as to decide on the law. And thus, it seems to me, the 
true process of evolution which produced the common law has 
asserted itself. 

In every case of the adoption of a code, the line separating 
the legislative and judicial departments has grown gradually 
less distinct, as might, I think, have been expected. There are 
those who assert that not nearly so much bad law has been 
expounded by judges as legislators have made. It must be 
observed, moreover, that judges are necessarily restrained and 
limited by old precedents and statutes. 

Since the Legislature has supreme and unlimited control over 
judicial decisions, if there existed the popular dissatisfaction with 
the power exercised by the courts which is suggested, the hesi- 
tation with which legislative changes are attempted would be 
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unaccountable. Every lawyer knows how rare such changes 
have been. The truth, perhaps, is that legislators admit that 
trained judges are naturally superior to them as a body in draw- 
ing nice distinctions ; that the courts have before them the prac- 
tical and actual affairs which call for the enunciation of a new 
rule or a new exception ; and that the judges are in the habit of 
contining the decision which they are compelled to reach within 
as narrow a compass xs possible, so as to leave all possible room 
for new cases. This, in reality, is the merit of evolution over 
codification. 

It is not less trite than correct to say that judges have been 
the authors of some of the best laws ever made; for which, it 
may be added, the people might have waited for generations in 
vain. Witness the two examples of Lerd Manstield and Chief 
Justice Marshall. The wonderful reforms in the commercial 
law, under which the British Islands rapidly rose into a condition 
of unexampled prosperity, and which have embalmed the name 
of Mansfield in the memories of millions of his posterity, should 
give the too enthusiastic codifier pause in attacking his brother 
evolutionist. And, it has often been asserted that Marshall, by 
the preparation and delivery of a single masterpiece of bold ex- 
position from the bench upon a question where the constitution 
was silent, probably saved the republic from civil war and dis- 
ruption. 

I will venture to ask whether it is likely that abstruse ques- 
tions, arising either from the condition of the common or statute 
law, can be more efficiently settled by an ever shifting elective 
body, wavering often between that devil, the lobbyist, and the 
deep sea of popular clamor, than by an independent and learned 
judiciary ? 

The Legislature, no doubt, properly has the ultimate power 
of interfering, either with a commission for codifying the law or 
with the judiciary; and to produce a radical and extensive 
change in the law, the Legislature would be obliged to decide 
without any matured study of the subject or any living examples 
to guide them. There are two questions of difficulty with which 
American and English codifiers have to deal, which give no 
trouble to despotic rulers. The first is the right of the Legis- 
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lature to deal with a code in detail, and the second is the pro- 
vision to be made for matters on which the code is silent. 

There is admitted to be much merit in the system which re- 
quires what is called judge-made law. There is nothing like the 
actual business of life to bring to bear upon the question ali the 
light that can be procured, and there is much to be gained, in 
perfecting a system, by patiently awaiting the slow march of 
events. 

A code it is said will render the law more certain and more 
easily accessible to the public. The general principles of the 
common law, I think without doubt, are more certain and better 
understood than any code would be until the lapse of several 
generations. Who would read or understand the volumes of « 
‘‘Code Victoria,’’ for example, except the lawyer? And how 
many lines would it contain unlikely to provoke disputes ? 

The advocate of codification can hardly be said to have History 
on his side, in so far as political codes furnish examples. 

Many thoughtful Americans have been convinced that to the 
unwritten constitution of Britain is due the greatness and stabil- 
ity of the empire. And has it not been strongly urged that to 
the existence of a written code as a constitution for the United 
States is attributable within the brief existence of the nation 
one of the most terrible civil wars that history has to record? 

As the discussion of this subject necessarily embraces wider 
limits than an ordinary legal question, [ may be pardoned for 
citing a few words of a famous American orator, —Wendell Phil- 
lips, — uttered during the war: — 


‘If we had let our constitution grow as the English did, as oaks do, 
we had never passed through such scenes as the present. The only 
thing that divides us now is the artificial attempt, in 1787, to force us 
into an unripe union. Some lawyers got together and wrote out a con- 
stitution. The people and great interests of the land immediately laid 
it on the shelf and proceeded to grow one for themselves. All that is 
valuable in the United States constitution is a thousand years old. 
What is good is not new, aud what is new is not good. That vaunted 
statesmanship which concocts constitutions never has amounted to any- 
thing. The English constitution, always found equal to any crisis, is 
an old mansion often repaired, with quaint additions and seven gables, 
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326 CODIFICATION. 
each of different pattern. Our constitution is a new clapboard house, 
so square and sharp it almost cuts you to look at it; staring with white 
paint and green blinds as if dropped in the landscape, or come out to 
spend an afternoon. The trouble now is that our politicians are trying 
to keep the people inside this parchment band. Like Lycurgus they 
would mould the people to fit to constitution, instead of cutting the 
constitution to fit the people.’’ 


Mr. Field pronounced this same written constitution ‘a great 

code in a small compass.’’ He admitted that it had given rise to 
‘*thousands ‘of volumes of decisions and commentaries.” 
**Yet,’’ he added, ‘*there stands the instrument in simple 
majesty, a monument of wisdom.”’ This was in Ireland in 1867, 
Ten years after, in the House of Representatives, at a time when 
the republic was said to be again in peril, he informs the world 
that a colored minister of the gospel and a Senator of Florida — 
a convicted felon— gave the one electoral vote which put Mr. 
Hayes into the presidential office; ‘‘a spectacle,’’ said he, 
** more injurious to our good name, and more corrupting to our 
people, than all the peculation, robbery and frauds ’’ in all the 
republic’s history. And he admitted there was no provision in 
the ‘* great code ’’ to remedy such a wrong. 

A Canadian judge may be permitted to refer, in this connec- 
tion, to the short political code which affords a constitution for 
the Dominion. It was prepared and revised with extraordinary 
care and skill by the ablest hands. No doubt it is too short; an 
admitted fault of most codes. Two clauses were written ona 
couple of pages to define the respective powers of the Federal 
and Provincial governments. Already, several large volumes 
would be necessary to contain the reported decisions resulting 
from disputes, arising on the interpretation of these clauses 
alone. And there are those who complain that the uncertainty 
as to the proper distribution of these powers is by no means 
decreased. Nor can the statute be said to be silent on the aues- 
tions raised, which the courts have not pretended to settle on 
established principles. Here is a code, under which, surely, are 
striking instances of judge-made law. 

Our code of civil practice in the province of Nova Scotia, - 
copied generally from the English Judicature Act, which appears 
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to have been framed upon the plan of the New York code, abol- 
ishes altogether the distinction between law and equity, so that 
Judge Dillon may exult that another spot on the globe is ‘* deliv- 
ered from the bondage of the Norman conqueror.’’ This code 
of ours has too recently been adopted to guide us in offering an 
opinion as to its general merits. 

Can it be maintained, upon theory or experience, as is asserted, 
that a code will lighten the labors of the profession? And if 
so, will this not be at the sacrifice of suitors? Codification, 
to judge from the experience of the profession practicing under 
the code adopted from France, in the sister province of Quebec, 
has not gone far in reducing the number of the lawyers or judges, 
or lightening their labors. Notwithstanding this it may be ad- 
mitted that, in general, codification will in many instances pre- 
clude the necessity of consulting or citing authorities. In other 
words, the use of old reports decreases with the increase of legis- 
lation changing the old law. When cases arise under the un- 
bending frame of the written law, where no special provision 
appears, even though the lips of counsel may be closed, and no 
precedent will be heard, justice may, nevertheless, not be admin- 
istered as it would be wnder the common law. 

The object of the code is to meet each case. The end is that 
the rule, unless the proper exceptions are set forth, may work 
glaring and manifold injustice. This is not denied by many 
of the advocates of codification. Under the common law 
the exceptions to recognized rules, though not enumerated, 
and though unwritten, can not be said not to exist. They 
are to be evolved from the system of law. They are to be 
disclosed and propounded whenever a new case calls for 
their production. Like truth, these exceptions are hidden, 
if you will, in the proverbial well until they are required to be 
drawn up and exposed to the light. No exceptions to the rule 
are recognized in the code, except what are specified, until the 
code is revised. Revision involves new difficulties, and still fur- 
ther uncertainty, as yearly legislation shows. 

A code once adopted, we are told, has never been abandoned. 
It is not perhaps easy to see how it could be abandoned. Who 
will undertake to decide what should be the period of trial? It 
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will in all cases be long enough to establish new interests and 
vested rights, so that the result of change would be to render 
insecure the title to all property, and perhaps shake the very 
foundations of society. ‘*As you make your bed so you must 
lie,’ is perhaps not an inappropriate warning to the country 
resolved on uniting itself in the bonds of codification. 

The fact that no country, once changing an unwritten system 
for a code, has been able to shake off the new system, will not, I 
doubt, assist us much in choosing between the merits of the two 
methods. Have not the most restless and turbulent manifesta- 
tions attended the use of codes? The question remains, would 
not gradual reform of the old system have been preferable? 
Certainly France, so often cited, is a fatal example for our imita- 
tion. 

The French codes, popularly supposed to be the creations of 
lawyers selected and directed by Napoleon, were the result of 
several centuries of experience and thought, notwithstanding 
which they were condemned by Austin as imperfect in their 
most essential features. 

So far I have endeavored to touch hastily the principal argu- 
ments in favor of codification. : 

Doubtless, it is not reasonable to contend that, because a 
perfect code can not be made, no codification should take place. 
At the same time it seems now to be admitted that if, in England, 
for example, codification had taken place in Bentham’s day, and 
previous to the sweeping reforms that have since occurred, the 
result would have been prejudicial. 

No one, in the discussion of this subject, has yet, I think, suc- 
cessfully grappled with the difficulties in the way of putting the 
whole body of the law into the form of a code. 

It may be admitted also that, because a code will not put an 
end to legislation, that is no argument against codification. 
Whether a code is likely to lessen legislation, or whether it may 
not increase it is still debatable. 

The truth seems to be that most of the long existing abuses 
or defects of the law, attributed to the want of codes, are really 
due to other causes, and it is not quite certain that codification 
might not greatly increase many of these evils. 
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There are the evils of indiscriminate reporting, the evils of 
hasty and crude legislation, the evils of vicious decisions of the 
courts to be taken into the account. Eliminate all the useless, 
unprofitable and pernicious matter incorporated into the vari- 
ous reports; secure cautious, well digested and skillfully worded 
legislation; and select only the ablest and most devoted mem- 
bers of the profession for the bench, by that tenure of office 
which experience has proved to be the soundest, and there will be 
much less demand for codification than now exists. A perfect 
code, I will not deny, may be good ; but a perfect judiciary, per- 
fect reporting, and perfect legislation are, I think, more to be 
desired and more loudly at this hour to be demanded. 

Every good lawyer, as well as every good citizen, desires to 
bring about the same results, which, it is contended, would fol- 
low codification. It must be admitted that many reforms are 
needed in all parts of the mercantile law. The law of marine 
insurance — and all insurance indeed — requires a statute, or a 
code, if that word is better. The criminal law is capable of 
much improvement. There is scarcely a branch of law, in 
Britain or any of her colonies, that does not need the cunning 
hand of wise legislators, codifiers, or commissioners, ‘* to prune 
and graft.’’ 

This far I am with those who advocate reform in legislation. 
All those who had not been persuaded into the propriety of 
assimilating the law of real and personal property, by the argu- 
ments of Mr. Field, are likely to be charmed with that view by 
the admirable style of Judge Dillon. And I will admit with 
him, that the neglect of the legislature in England to interpose 
during the long years of uncertainty, for example, respecting a 
right of resale of goods by the vendor in possession, on the 
buyer’s default of payment, is not less astonishing than its neg- 
lect to interpose and correct the decision afterwards made by 
the Queen’s Bench. I have at hand scores of such examples ; 
but they do not appear to me to assist in or to belong to the 
discussion of this subject. 

In some circumstances a code may be justified ex necessitate. 
In New York and other States the constitution demanded it. In 
France, as well as in other instances, the laws were found in the 
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several provinces and divisions of the country to have become 
so conflicting that the confusion at length became intolerable, 
and interference by legislation, edicts, or codes was the only pos- 
sible remedy. For India, it long ago became apparent that an 
entirely new scheme of laws was an absolute necessity. It can 
not escape observation, however, that wherever the common law 
of England has been adopted, codification, in the sense of the 
extremist, implies that an established system is to be overturned. 
And I suppose it was to those who would seek hastily, by the 
adoption of a new volume, as a substitute for this system, that 
Chancellor Kent directed his allusion in the twenty-sixth lecture 
of his Commentaries, where he mentions those ‘* bold projectors 
who can think of striking off a perfect code of law at a single 
essay.’’ Certainly the great commentator shows the impropri- 
ety of claiming Lord Bacon, any more than Sir Mathew Hale, as 
authority for codification in that sense. 

It is doubtful whether wise, cautious, prudent and painstaking 
efforts, in the way of legislative and reporting reform, continu- 
ously pursued, supplemented by a general digest, is not all that 
can be expected in our day in overthrowing the common-law 
system. 

Year after year laws are becoming obsolete. How seldom now 
is it really necessary to look into old books. The admirable 
editions of text-writers — imperfect as they are — are perhaps 
the best substitutes for codes that we can expect. 

No doubt, much is to be done in consolidating the statutes, and 
the views of men like Mr. Field are bearing fruit, year after year, 
in calling attention to defects inthe law. Though the results of 
the labors of himself and his associates may not speedily be 
adopted, except in new States such as California and Dakota, in 
the way he desires, it does not follow that they may not be more 
useful to his posterity by furnishing (to use the language of 
Chief Justice Chase, respecting the unadopted code prepared for 
Louisiana, by Livingston ), ‘* a treasure of suggestions ’’ for the 
legislation of many States for generations to come. And 
whether the exceptionally excellent work, prepared by the gifted 
Cobb, should prove an unmitigated blessing for Georgia, or some-. 
thing less valuable, it will no doubt serve the same purpose in 
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affording suggestions for legislators in all parts of Christendom 
and beyond. 

Since Austin and Bentham, these and other attempts haye 
aroused the attention of the world to the subject. And we may 
all hope to witness a gradual adoption of elaborate and cautiously 
pursued schemes prepared by careful hands for reforming the 
various branches of the law. Evil would doubtless be, in some 
cases, the immediate result, but it may be safely believed that 
the preponderating balance of good will compensate for such 
experiments. This far, timid and cautious lawyers may favor 
legislative reform, and this far such reform, even if expensive, 
would not be imprudent or unwise —the more expensive, per- 
haps, the more prudent and the more wise. 


Rogpert L. WEATHERBE. 
HALIFAX, Nova Scortra. 


The purpose in codifying the law is supposed to be, to collect 
und arrange in systematic, concise and logical form the estab- 
lished legal principles, relieving them of doubts, obscurities and 
other uncertainties, and then to enact and promulgate the whole 
in statutory form, thereby superseding the existing common law 
and the statutes which from time to time have been passed in 
modification. But in thus collecting and promulgating existing 
principles, it will be expected that so far as they may use 
amendment or elimination to make them conform to the legal 
sentiment of the time, the necessary changes will be made and 
the whole body of the law be thereby perfected so far as may at 
the time be practicable. 

Benefits are expected to be realized from codification as fol- 
lows: It will relieve the law of very many uncertainties and 
doubts over which judges and lawyers now stumble and disagree ; 
and which make legal advice and judgment uncertain ; it will cover 
many points upon whicli hitherto there have been no judicial de- 
cisions, so that the law is still unknown, and when declared under 
the common-law system would have retroactive and presumably 
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unjust operation; it will render innumerable and confused decis- 
ions, now constantly appealed to as precedents, unimportant, 
thereby relieving lawyers and judges of the onerous burden of 
studying them; it will render the administration of the law more 
easy, speedy and certain ; it will stop the process of judicial leg- 
islation which now goes on at the will of the judges, and remit 
the making of the law to the department of the government to 
which the duty properly belongs, and it will put some check upon 
the great multiplication of law reports and treatises. It can not 
be denied that these are desirable ends; and if they were certain 
or even likely to be attained, provision for codification would be 
the first duty of the law-maker. 

The uncertainties and doubts, however, which trouble the 
bench and the bar, are not so much concerned with the existence 
of rules of law as with their application ; and a clear and author- 
itative statement of the rule can not preclude their arising. It 
may put the existence of a rule out of question, and render 
unnecessary any discussion concerning its origin ; but the trouble- 
some questions which arise when it comes to be administered 
under states of facts infinite in variety which surround the deal- 
ings, engagements, omissions of duty and trespasses of individ- 
uals will be as numerous as before. They may even be more so 
while the construction of the rule is becoming settled and under- 
stood, and from the nature of the case it is impossible so to leg- 
islate as to prevent it. A pertinent illustration is seen in the 
workings of a clause of the Federal constitution. That instru- 
ment declares that ‘* no State shall pass any law impairing the 
obligation of contracts :’’ a plain law, easily comprehended by 
either the professional or the popular understanding; and yet 
several volumes would be required to contain the decisions of the 
Federal Supreme Court which have been found necessary in its 
construction, and scarcely a year now passes which does not add 
to the number. The constitutional provision has in fact been 
merely a text, in which the judicial commentators have discov- 
ered a great deal of meaning which was never in the minds of 
its authors ; but the commentaries and the decisions to which they 
led have been made necessary by the fact that in laying down a 
rule it is impossible to anticipate all the questions that will arise 
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under it or all the occasions for applying it. Had the makers 
of the Federal constitution foreseen that a controversy like that 
in the Dartmouth College case would some day arise, it is by no 
means certain that the constitutional law as to the inviolability 
of contracts would have been made so broad and comprehensive 
as the courts by their decisions have since made it. The proba- 
bilities are thought by many intelligent persons to be quite the 
other way. 

A better illustration is afforded by the statutes for the preven- 
tion of frauds and perjuries. That statute is supposed to cover 
the whole subject ; and as it has been enacted over and over again 
we must assume it has been made as plain and free from doubts 
anduncertaintiesas possible. Yet the decisions on the subject are 
so numerous and variant that it is quite impossible at this time to 
ascertain readily what the law is without the aid of elaborate 
legal treatises which collect the decisions and classify them. 
Whoever should undertake to give his clients advice upon mere~ 
consideration of the plain terms of the statute would be reasona- 
bly certain to lead them into difficulty and loss. The decisions 
continue to accumulate as cases arise which present aspects 
differing at all from any which preceded ; and a great body of 
laws being made under the statute which is and can be nothing 
but ‘* judge-made law.’’ The judges must decide the cases 
which arise, and when a case is such that just and well instructed 
minds differ as to its coming within the intent of the statute, the 
rule laid down by the court or the prevailing majority of its 
members becomes a rule of law, and the subordinate authorita- 
tive rules thus laid down are almost as important as the main or 
statutory rule itself. But in such cases it is evident that what 
the law was to be could not have been known in advance of 
decisions, and it is also evident that when declared by the court 
its effect must be retroactive. 

The claim that common-law precedents will be rendered unim- 
portant by codification, may seem plausible to the layman, and 
therefore be used effectively in securing legislation for a code, 
but it has very little foundation in fact. Some decisions which 
have merely determined the existence of a general rule of law 
may be of no importance further, but the large number, which 
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concern the application of the rule, will be as valuable as ever, 
The code must embody the general rules of the common law; 
and in this paper it will be assumed that either by formal decla- 
ration in the code itself or by judicial decision the guide for con- 
struction of the code will be the common law which it embodies 
and supersedes. If that rule were not adopted, the code would be 
infinitely mischievous ; since when questions of construction arose 
the lawyer and the judge would then be without guide, and the 
conflicts of decision would be more numerous and confusing than 
they are now. But construction in the light of the common law 
will retain whatever certainties have already been established by 
decision at the same time that it will preserve the importance of 
anti-codification precedents as aids to just decisions in analagous 
cases afterwards arising. When, therefore, one points to the 
great number of precedents now made use of and commented 
upon by lawyers and courts, he proves nothing in favor of codi- 
cation, for the lawyers and the judge will be aided and instructed 
by them after codification as they are now. The learned bench 
and bar of California are very far from having thrown away their 
old law reports and law treatises*as the numerous citations in 
their arguments and opinions very plainly demonstrate. 

That the administration of the law will be more easy, speedy 
or certain after codification than now can not be demonstrated 
on a consideration of the causes of the delays and uncertainties 
now found to exist. Most of them have no connection with any 
difficulty which codification can reach. Chiefly the law is uncer- 
tain in its administration because in the infinite variety of human 
transactions it becomes uncertain which of the opposing rules the 
respective parties contend for should be applied in a case having 
no exact parallel, and because it can not possibly be known in 
advance what view a court or jury will take of questions upon 
which there is room for difference of opinion. Difticulties like 
these can not be removed by codification ; they must always exist 
so long as there is variety in human minds, human standards and 
human transactions. In no class of cases has the antecedent 
uncertainty of decision been greater than where the statute 
has undertaken to make all plain. It might be objected to our . 
illustration regarding the inviolability of contracts, that if that 
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subject had been embraced in a code the codifier by defining 
what a contract was and what its obligation would have saved 
much of the judicial labor in construction ; but one who considers 
the cases thathave arisen can not fail to see that the most of the 
questions would not have been thought of, therefore could not 
have been determined by a code made when the constitution was, 
however much the codifier might have gone into particulars in his 
desire to make everything certain. 

That law treatises will be as important and as numerous after 
codification as now can hardly be doubted. A code can settle a 
rule of law, but can not determine its application under combi- 
nations of facts impossible to be foreseen. The competent law- 
writer will here be found as useful as ever, and his services will 
be especially valuable in the use he may make of illustrative 
decisions, whether made before the code or afterwards. Let the 
law of contracts, for example, be set forth as plainly as possible 
in a code to-day, and to-morrow both judge and lawyer would 
find a treatise on the subject by a competent hand, an important 
guide in construction, and almost indispensable to a prompt and 
intelligent administration of the law. The code itself would to 
some extent give occasion to the treatise, and temporarily at 
least give a new impetus to law-book making. 

Many of the reasons assigned for codification, have, therefore, 
only a fancied existence or very unimportant application ; others 
are not even plausible. Thus, we have seen it advanced as 
reason for a code, that the common law embodies some very 
vicious principles; such, for example, as the doctrine caveat 
emptor. But what basis has any one for assuming that this 
doctrine will not be retained in a code? There never was a 
time when the Legislature might not have abolished it had it 
been thought unsound, and the fact that it is not abolished is 
proof that it is deemed wholesome, or at least expedient. That 
being so, the probabilities favor its being retained in a code; 
we have no ground for assuming that it is more likely to be 
abolished in code making than in ordinary law making. A codi- 
fier in whom the Legislature had inplicit confidence, might no 
doubt effect many changes, this among others; and so independ- 
ent of codification might any able and trusted lawyer who 
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should desire the changes and prepare and urge the necessary 
legislation to that end. What the changes would be would 
depend very much on the views of the lawyer preparing and 
urging them. 

In the argument for codification it is always assumed that the 
best legal talent will be availed of for the purpose, and that the 
result in preparation will correspond to the historic codes which 
are always in men’s thoughts. If this could be assured, much 
of the existing opposition to codification would disappear. But 
whoever considers how public offices and agents are chosen in 
the several States, and asks himself the question, What prob- 
ability is there that codifiers would’ be chosen with exclusive 
regard to fitness?—is compelled to answer, that there is very 
little if any. In a few States it might be done, but-as a rule, 
the party in power would assign the office to one of its mem- 
bers as of course; and if a combination of factions was in 
possession of the State government, it might be assigned to any 
faction as its share of the good things distributable. But not 
many of even good lawyers have the peculiar qualifications 
essential to this task, and not many who are fit would be willing 
to undertake it. The prospect of getting the competent man 
would, therefore, by no means be assuring. If the several States 
were now to resort to codification, the safe course would doubt- 
less be, to adopt an existing code with only such changes in each 
State as its peculiar circumstances made essential. But it 
would be too much to expect that this would generally be done. 
the office of codifier would be sought after; State pride might be 
effectively appealed to in securing an appointment, and the less 
in any case was the fitness, the greater would be the probability 
that the pride and assurance of independent authorship would ap- 
pear in the work. There would be little hazard in predicting that 
codification at this time would give us some codes, which instead 
of becoming famous for the reasons which have made the code of 
Justinian so, would be remembered hereafter only for their 
blunders and mischievous consequences. The Legislature may 
of course add to the codifier’s faults, and it is far more easy to 
make the work worthless than valuable. The revision of the 
New York statutes, made many years ago by competent revisers, 
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was an admirable work; but the result of two revisions in one of 
the Western States was so very unsatisfactory, that the people, 
though the defective revisions remained to plague them, abso- 
lutely forbade by constitutional provision any future revision ; 
requiring compilation instead. But it is easy to see that the 
possible mischiefs in codification are vastly greater than in 
merely revising the statutory law. 

We have thus with the brevity made necessary by limitations 
of space, examined some reasous commonly assigned for codi- 
fication. What is often advanced as an argument for it, namely, 
that a State which adopts codification never goes back to the 
former system, is without force. Such would be the case 
even if the change were confessedly no improvement. The die 
is cast when codification is effected. Lawyers and courts can not 
at once adapt their work and their ways to it, and when they 
have done so, the natural conservatism of the profession is en- 
listed against a new revolution. And very soon there is a body 
of lawyers who have come to the practice under the code, and 
have expended time, thought and labor in litigation over ques- 
tions of construction. If the code were taken away these prac- 
titioners would find such of their training and much that they 
have gained in the discipline of litigation under it thrown away. 
This to them would neither be agreeable nor profitable. From 
all that the general public could see of the operations of judicial 
administration, everything would go on substantially as before ; 
the same general principles of law being applied by the courts 
and in the same way. The code would therefore be retained as 
a matter of course. This would be true even if it were found to 
be unsatisfactory ; for the remedy that would naturally suggest 
itself for the supposed faults would be amendment, not abolition. 
The step to codification is taken under the idea that it is pro- 
gressive ; and the idea gives a momentum which precludes turn- 
ing back unless the resultant evils are both unmistakable and 
serious. 

But if the reasons commonly urged in favor of codification are 
extravagant, so are those advanced against it. There is no in- 
superable obstacle to the codification of the common law, and if 
it were carefully done by a competent person, the inconveniences 
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resulting would be merely temporary. If codes substantially 
identical were adopted in the several States, the law throughout 
the Union would have more general uniformity, and the duty of 
expounding and applying it, so far, at least as the Federal courts 
are concerned, would be more simple. A code would not be 
such a wall against progress and expansion as many suppose, for 
in the construction and application of its general rules the courts 
must then as now be governed by their judgment of what the 
rules must mean in their application to cases before them, and 
the rules will be construed and applied in the light of the ad- 
vanced opinion of the day, and not of any less enlightened 
opinion which has been superseded. Only when the advanced 
opinion rejects the rule itself will legislation be needed to im- 
prove or abolish it. And we are not to assume that such legis- 
lation will not be had when it is required. 

There is a reason for codification which grows in force from 
day to day, and may in time become controlling. This reason 
is that statutory law is constantly encroaching on the domain of 
the common law, and taking more and more to itself. Some of 
the legislation is made necessary in order to provide adequately 
for new conditions. Some of it is enacted in improvement of 
the common law, and some of it, though claiming to be improve- 
ment, is crude, inconsiderate and harmful. The process of en- 
croachment will continue to go on, perhaps with accelerated 
speed, until there will be need for consolidating and revising the 
statutes, and so much of the law will then be found to be in 
statutory form, that it may be advisable all should be. When 
the Legislature is satisfied of this, the time for codification will 
have arrived, if the competent person for the labor is obtainable, 
or if the Legislature itself has the wisdom to adopta satisfactory 
code already prepared. Whether or not that time has already 
arrived for some States we do not undertake to say. 


Tuomas M. Coo.ey. 
ANN ARBOR, MICH. 
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The crying evil of jury trials in this country is their prolixity. 
Between the interminable cross-examination of witnesses, friv- 
olous objections to testimony, diffuse and complicated requests 
to charge, fortified by an exhaustive citation of authorities, and 
the elaborate summing up of counsel, the merits of the case are 
befogged, the patience of the judge and jury worn out, and the 
pockets of the tax-payers depleted. A case that ought to be fin- 
ished in a day or two is dragged on for a week. Hours are 
wasted in taking testimony upon immaterial points, or in the 
unnecessary multiplication of witnesses to the same fact. Days 
are consumed in examining plaintiff’s witnesses, only to find 
that he has made no case — a fact which ought to have been dis- 
covered when he made his opening to the jury. And finally, if 
the trial is closely contested, the chances are that the jury will 
disagree, or the verdict be set aside because an inadvertent ques- 
tion was asked, or a word was misspelled in the indictment. The 
consequence of all this is that the judicial force of the country is 
out of all proportion to the amount of work done, and the cost 
to the public for jury fees and other court expenses is something 
enormous. 

To one who has observed the rapidity with which business is 
dispatched in an English court, the slowness of our methods is 
intolerable. The difficulty in getting a case at issue and ready 
for trial in England is only matched by the difficulty of getting 
it tried in this country. The complications, technicalities and 
expense of a suit in an English court are disheartening enough 
to the economical litigant ; but once the jury is sworn the case is 
disposed of with marvelous celerity. It is certainly a great 
compensation for the division of the legal profession in England 
that the courts are always provided with a body of highly trained 
counsel who devote themselves exclusively to the trial of causes 
upon briefs prepared by attorneys, containing an abstract of the 
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pleadings, of the testimony of each witness, and of the legal 
questions involved. With this equipment it is safe to say that 
an English court will dispose of four or five times as much busi- 
ness asone of ourown. Witha population of 26,000,000, she has 
but thirty-five Superior Court judges, including the paid judges 
of the House of Lords and Privy Council, or about the same 
number as the State of Michigan with a population of 2,000,000, 
or the State of Iowa with a population of 1,800,000. Their sal- 
aries are very large, but it is questionable whether the cost of the 
entire judicial system is not much less than ours. The un- 
doubted integrity and ability of the judges are bringing about the 
practical abandonment of trial by jury in large classes of civil 
cases ; and that institution which was once considered indispensable 
to a free people is gradually becoming extinct in the land of its 
birth. .As Mr. Maitland, in his Justice and Police, deftly 
puts it: ** The fact should be recognized, be it liked or not, that 
the trial by jury of civil cases is itself on its trial and the verdict 
is going against it.”’ 

It must be confessed, however, that the expeditious methods 
of the English courts are incompatible with that thoroughness 
with which cases are tried in this country. The American bar, 
too, isso wonted to its own system that a judge who should un- 
dertake the introduction of the transatlantic plan would bring 
a storm of opposition about his ears which very few men would 
have the nerve to face. Trial by jury is still to the average 
legislator the embodiment of the wisdom of all the ages, and is 
so firmly entrenched in thetraditions of the people that another 
generation at least must pass before its defects will even be 
accorded a respectful consideration. Much, however, may be 
done by an independent judge to correct its abuses and to hasten 
the disposition of causes. In fact the unnecessary length of jury 
trials is mainly the fault of the judges themselves. If they were 
firmer and less indulgent to inefficiency and want of preparation, 
more disposed to assert their authority to direct trials rather than 
to preside over them, and quicker to check the brow-beating of wit- 
nesses and the wrangling of counsel, judicial business would 


be done far more expeditiously, and, in the end, more satisfacto- - 
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will never allow himself to forget that courts are organized to 
do exact justice between the parties in each case, and that he has 
no right to sit quietly by and see a manifest wrong done simply 
because counsel have overlooked or misapprehended a vital 
point. A judge is, or ought to be, something more than the 
umpire of a prize fight. He has a very inadequate sense of his 
duty, if he limits himself to deciding questions as they arise, and 
throws the whole burden of the trial upon counsel. The truth 
is that the responsibility of the trial is with the judge himself; 
that counsel are employed to assist him in administering justice, 
and that the jury are the legal advisers of the court, and author- 
ized only to pass upon questions of fact concerning which there 
is some real conflict in the testimony. It is not only his right, 
but his duty, without waiting for the motion of counsel, to see 
that the trial is not unnecessarily protracted; that irrelevant 
matter is excluded ; that witnesses receive respectful treatment, 
and that no unfair appeals are made to the sympathies or preju- 
dices of the jury. The accidental superiority of counsel should 
never be permitted to obstruct the due administration of justice. 

An experience of a dozen years upon the bench has suggested 
a few easily enforced rules, the observance of which will greatly 
expedite the trial of nisi prius causes without sacrificing any- 
thing of that thoroughness which the adjustment of large prop- 
erty interests naturally demands. 

1. After the plaintiff has opened his case to the jury, unless 
the defense is perfectly manifest, require the defendant to state 
his case, at least so far as to show whether the cause may not be 
disposed of at once asa question of law upon the respective offers 
to prove. In such case the offer to prove should be reduced to 
writing, that no questions may arise in settling the bill of excep- 
tions. 

This practice has the further advantage of enabling the jury to 
understand clearly the drift of the cross-examination of plain- 
tiff’s witnesses. It is no hardship on the defendant, as it does 
not preclude him from taking advantage of the weakness of the 
plaintiff’s case, or of availing himself of any other defense that 
may occur to him. If, in fact, he has no defense, the quicker. 
this is ascertained the better. 
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. After the plaintiff has closed his testimony, if, in the opin. 
ion of the court, he has made no case, a verdict should be 
promptly directed for the defendant. This will save the time 
that would otherwise be consumed in examining defendant’s 
witnesses and in the arguments of counsel. So, too, after the 
entire testimony is closed, the case should be scanned, to see, not 
whether there is literally no evidence to support one side or the 
other, but whether there is any upon which the jury can properly 
find a verdict for the party producing it. If not, a verdict should 
be directed against him. In the trial of some hundreds of liti- 
gated cases, I have found that only about one-half were submitted 
to the jury at all. 

3. Pay constant attention to the testimony. Counsel are not 
always sufficiently alert to exclude irrelevant matter or to keep a 
cross-examination within its legitimate bounds. In charging the 
jury, too, the judge ought to be able to recall the substance of 
the entire testimony. It is easy to acquire a habit of inatten- 
tion, very demoralizing and very difficult to overcome. A judge 
who permits himself to read newspapers or write letters during 
the trial of a cause, is not only guilty of great disrespect to coun- 
sel, but is forgetful of his obligation to the State. 

4. Exercise fearlessly the discretion vested in the court, by 
law, to limit the number of witnesses to a particular fact, unless 
the existence of such fact be a direct issue in the case. Ordina- 
rily, two or three witnesses to a fact are sufficient. Three 
experts on a side are usually more than enough; and a party who 
can not establish o1 destroy a reputation for truth or honesty by 
the testimony of five witnesses had better hold his peace. The 
practice of summoning an entire neighborhood to testify to the 
character of an unfortunate witness should be promptly sup- 
pressed. Far more depends upon the character and standing of 
impeaching witnesses than upon their number. 

5. Require counsel to stand during the examination of wit- 
nesses. Not only are one’s ideas clearer and more abundant, but 
there is less temptation to delay in looking for papers, talking 
with other counsel and taking notes, if the examiner be standing. 
Probably more time is lost by want of rapidity in putting 
questions than in any other way — no long delays, but a habit of 
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dawdling between questions which not only consumes an immense 
amount of time in the aggregate, but is usually destructive of the 
very purposes of sa cross-examination. There is no better test 
of the powers of a cross-examiner than the ability to put rapid 
and incisive questions — giving the witness no time to concoct a 
false story or to color a true one. Of course, counsel, while ex- 
amining witnesses, should not be permitted to take notes. This 
is an intolerable nuisance. Indeed, the modern practice of em- 
ploying stenographers has obviated the necessity of counsel 
taking notes altogether. : 

6. Questions with regard to the admission of testimony, 
unless they touch the merits of the case, ought usually to be 
decided without argument. If any error be committed the 
chances are that it will be cured by the verdict. The dispo- 
sition of appellate courts of late is to disregard errors in the 
admission or exclusion of testimony, unless they are manifestly 
prejudicial to the rights of the party affected. 

7. After the testimony is closed state to the jury the questions 
of fact which will be submitted to them, that counsel may not 
argue the case in ignorance of the views of the court. Limit 
the time allowed to counsel for summing up. This is of great 
importance. It not only operates as a wholesome check upon 
diffuseness and mere oratory, but fosters a habit of condensa- 
tion and directness, of great aid to a jury in unraveling a tangled 
skein of evidence. Any attempt to fix a limit to the arguments 
of counsel by a general rule applicable to all cases, as is fre- 
quently done, must necessarily prove abortive. Much must 
depend upon the length of the testimony and the number of 
questions involved. In some cases half an hour upon a side will 
be more than sufficient; in others, five or six hours will be none 
too much — not to speak of those exceptional cases where days 
and even weeks may be demanded for the argument. 

8. Requests to charge should be handed to the court, with 
the authorities upon which they are based, that the judge may 
examine them while the argument is progressing. This will 
ordinarily obviate the necessity of an oral argument, or at least 
the reading of authorities upon the legal questions involved. It 
will be found that the bearing of a reported case upon the issue 
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on trial will be much more satisfactorily and speedily ascertained 

by perusal of the report than by listening to portions of the 
opinion read by counsel, whose object always is to extract from it 
the utmost possible support for his own position ; when, if care- 
fully read, it will sometimes be discovered to lend aid and com- 
fort to his adversary. 

9. Never read to a jury requests to charge. This is a very 
common but vicious practice, and a frequent cause of disagree- 
ments. They are usually drawn with a view of giving to the 
party preferring them every possible advantage, and the judge 
is fortunate if he does not find himself involved in contradic- 
tions fatal to the verdict. Nothing-can be more unsatisfactory 
or misleading to a jury than a case submitted to them upon 
naked, disconnected propositions of law. As if to make a bad 
matter worse, there are in some States statutes requiring this very 
thing to be done, and prohibiting the judge from commenting at 
all upon the facts. The proper method is to treat requests to 
charge as suggestions of counsel of the legal questions to which 
he desires the court to call the attention of the jury, and of his 
position with regard to them. The judge should then incorpo- 
rate the substance of such as are deemed to be sound in the 
general charge. A party has no right to instructions upon ques- 
tions of fact, nor upon general propositions of law, which 
do not bear directly upon the questions at issue. Those 
which are really pertinent to the case will be much better 
understood by the jury if delivered in connection with the state- 
ment of the case or a review of the testimony. If a stenogra- 
pher be employed, it is better that the charge should be oral 
than written, as talking is more impressive than reading. Much, 
however, must be left to the temperament of the judge and his 
power to express himself concisely and accurately without a 
resort to paper. The ability to charge a jury clearly, to review 
the testimony temperately and impartially, and to state the legal 
propositions -in connection with the theories of the respective 
parties in such manner that they may be readily grasped by the 

ordinary mind, is justly regarded as the consummation of judicial 
excellence. 


10. Where the case involves difficult propositions of law or 
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distinctively legal defenses, it will sometimes be found very con- 
venient to submit the facts to the jury in the form of special 
questions, reserving the legal questions for a more careful con- 
sideration upon the motion of either party for judgment upon 
the verdict. This will obviate the necessity of a second argu- 
ment of the legal questions, and the too frequent result of a new 
trial. Whether this course could be pursued without the con- 
sent of parties may be open to question, but ordinarily counsel 
are quite willing to adopt this method of procedure.’ 

It must be admitted that the observance of these rules devolves 
more labor upon the judge than the ordinary method of allowing 
counsel to ** run’’ cases in theirown way. It has its compensa- 
tion, however, in the greatly increased rapidity with which cases 
are disposed of, and the additional interest which a close atten- 
tion to the details of the testimony is quite sure to create. Some 
opposition, too, is likely to be encountered from counsel who have 
been taught to consider the judge as the mouth-piece of their 
views, but in the enda judge who has views of his own will not fail 
of their respect. Inflexible firmness and decision of character, 
great patience and inexhaustible good nature, are of even greater 
value upon the nist prius bench than brilliant parts or profound 
learning.” 

Some of these suggestions may be irreconcilable with certain 
State statutes, the purpose of which seems to be to strip the 
judge of his proper magisterial functions and reduce him to the 
level of a presiding officer; but, back of all these, there isa 
liberty of action reserved to the bench which ought to be freely 
exercised, to insure a more certain and «a more speedy adminis- 
tration of justice. 

H. B. Brown. 


Derroit, MICH. 


1 This method is authorized bystatute an article elsewhere printed in this num- 
in some of the States, as willappearfrom ber of the Revizw. — Eps. 
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A PLEA FOR THE NATIONAL PAPER CURRENCY OF 
THE UNITED STATES — IN REPLY TO HON. GEORGE 
BANCROFT. 


The number of Harper’s Handy Series which was issued 
February 5, 1886, entitled its contents as ‘* A Plea for the Con- 
stitution of the United States of America, wounded in the House 
of its Guardians; by George Bancroft.’’ 

Upon examination, those -contents (eighty-four pages) were 
found to be an attempt by that distinguished and venerable his- 
torian to show that there was fatal error in the decision of the 
Supreme Court of the United States, rendered March 3, 1884, 
to the effect that the act of Congress of May 31, 1878, known 
asa legal tender act, was constitutional. The high reputation 
of the writer makes it proper to consider the groands on which 
his attempt rests. 

In his argument, Mr. Bancroft’s strongest position is that relat- 
ing to the authority of Congress to emit bills of credit. 

He repeats the historical facts to this effect: A provision in 
the American constitution of 1777 authorized the Confederated 
States ‘* to emit bills’ on their own credit. This provision was 
in the first draft of the present constitution, brought over into 
it in a clause which read as follows : — 

‘* The legislature of the United States shall have the power 
to borrow money and emit bills on the credit of the United 
States.’’ 

August 16th it was moved and seconded to strike out the 
words ‘‘and emit bills;’’ and this motion prevailed and thus 
this clause was thrown into its present form.! 

He then goes on to quote expressions from Madison and from 
Lutber Martin, and in all from twelve members of the Consti- 
tutional Convention to the point that the intent of this action 
was that Congress should not have the power ‘to emit bills of 


1 See Art. L., sect. 8, clause 2. 
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credit.”” Thus, he certainly makes out an apparently strong case. 
Here fact and authority are well arrayed on his side. In no 
other portion of his argument does he present so good a front. 

And now, if here he fails to hold his ground, the rest of his 
argument is easily disposed of. If it shall turn out, upon care- 
ful examination, that, notwithstanding the aetion of the Consti- 
tutional Convention and the expressions of its members as above 
recited, Congress does now have the power ‘*to emit bills of 
credit,’’ then it will not only directly appear that Congress has 
the power to make the promissory notes of the United States 
legal tender; but also this position will be buttressed by princi- 
ples of constitutional interpretation, of which Mr. Bancroft feels 
at liberty to take no heed. Let us, then, go to the question: Is 
Congress authorized to emit bills on the credit of the United 
States ? 

First, let us ascertain the meaning of the term * bills of 
credit.”” What are they? 

Twice the Supreme Court has been called to define the phrase. 
These were cases where the question was of the issue of bills of 
credit by a several State, — not by the United States. In the 
first case, the definition was given by Mr. Chief Justice Marshall 
himself. According to his definition bills of credit were ‘* paper 
intended to circulate through the community for its ordinary 
purposes as money, which paper is redeemable at a future day.”’ 
They were bills emitted to supply the want of the precious met- 
als by a ** paper medium.’’ They were ‘*a paper medium, 
intended to circulate between individuals, and between govern- 
ment and individuals, for the ordinary purposes of society.”’ 
The meaning must comprehend the emission of any paper 
medium,”’ ** for the purpose of common circulation.” ! 

In the second case, the definition came from Mr. Justice 
McLean, as follows: ‘* A paper issued by the sovereign power, 
containing 2 pledge of its faith, and designed to circulate as 
money.’” ? 

Precisely here a possible misunderstanding must be antici- 
pated. It must be made clear that the idea of legal tender was 


1 Craig v. Missouri, 4 Pet. 431, 482. 2 Briscoe v. The Bank, 11 Pet. 313. 
VOL Xx 23 
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not a necessary element of a bill of credit. It was not. The 
paper medium was neither more nor less bills of credit, for hav- 
ing, or not having, the quality of legal tender. If the paper was 
a bill of credit without being legal tender, it was none the less 
so when it was made legal tender. If, being legal tender, it was 
a bill of credit, it was none the less so when the quality of legal 
tender was taken away from it. 

In the first of the foregoing cases, this suggestion was pressed; 
and the court were urged not to consider the certificates before 
them as bills of credit, ‘* because they are not made a legal 
tender.’’ But the court declined so toconsider. Marshall said: 
‘¢ The constitution itself furnishes no countenance to this distine- 
tion.’’' History does not prove, he says, that being made a 
tender in payment of debts is an essential quality of bills of credit. 
When the authority of Congress to emit bills of credit was again 
passed upon in a quite recent case, this view of Marshall was 
reafirmed. The court asserted the authority of Congress to 
emit such bills, but declined to give any opinion as to whether 
or not they could be made legal tender.’ 

And with a wise observation of the actual effect of legislation 
such as the court was considering, Marshall rejects the idea that 
the great mischief of paper money consists in its being made a 
tender. He was, says Judge Story, ‘an actor in the very times 
when bills of credit constituted the whole currency of the coun- 
try.”’*® In his opinion, thus speaking as an eye-witness, the 
history of our country does not support that assertion. Bills of 
credit which were, and those which were not, legal tender, cireu- 
lated together and were productive of the same consequences.‘ 
This opinion also found expression in the convention, as Mr. 
Bancroft shows. Gorham refused to accept Madison’s sugges- 
tion that it would be sufficient to prohibit making the bills a 
tender. 

Nor does Mr. Bancroft himself make prominent this distine- 


tion. His objection seems to be to paper money as such, whether 
or not it be legal tender. 


1 4 Pet. 433. 311 Pet. 829. 


28 Wall. 548. * 4 Pet, 453, 434. 
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Here, then, we have the definition of bills of credit, as bills 
of credit are known to the constitution of the United States. 
They are paper issued by the sovereign power, containing a 
pledge of its faith, and designed to circulate as money, alike 
whether they be legal tender or not. 

Now, what has been the practice of the United States in this 
matter —its practice from of old? June 30, 1812, Congress 
authorized the President to cause treasury notes, for such sum or 
sums as he might think expedient, not exceeding five millions of 
dollars, to be issued. They were to be paid at such places 
respectively as might be expressed on the face of the notes, one 
year after date. They were to be transferable by delivery and 
assignment indorsed thereon by the first payee. They were to 
be paid to such public creditors or other persons as should 
choose to receive them; and to be everywhere received in pay- 
ment of all duties and taxes laid by the authority of the United 
States and of all public lands sold by the same authority.’ 

February 25, 1813, another similar authority was given.?- And 
like legislation has continued, whenever the occasion called for it, 
from that time without abandonment until now. There was such 
legislation and action under it, in 1846, when, if dates are rightly 
remembered, Mr. Bancroft, himself, was rendering service 
to the United States in the high position of a head of depart- 
ment.® It is plain that the notes authorized by these and 
numerous other like enactments were intended to circulate as a 
paper medium, as money. They were to be receivable in pay- 
ment of dues to the government, not merely when presented by 
the original payee, but evidently, being indorsed in blank, as 
presented by any one, by the bearer. In 1837, the Secretary of 
the Treasury, Hon. Levi Woodbury, suggested that such notes. 
would be more readily received by the public creditors if they 
were made in denominations as low as twenty dollars, and other 
measures to keep them ** in circulation.’’* Finance Minister of 
a hard money administration as this Secretary was, he did not 
hesitate to communicate to Congress his views of how ‘some 


12 U.S. Stats. at Large, pp. 766, 767, 3 8 Id., p. 89, ch. 64. 
ch, 111, sects. 1, 2, 4, 5, 6. * Report of Sept. 5, 1887, pp. 8, 9. 
2 2 Id., pp. 801, 802, ch. 27. 
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paper medium, of higher character ’’ than then existed could be 
furnished by that body.’ That the treasury notes, for more 
than seventy years issued by the United States, have been 
intended to serve the purposes of currency, there can be no 
doubt. Thus, they answer to the call of the Supreme Court as 
bills of credit. They are issued by the sovereign power. They 
contain a pledge of its faith. And they are designed to circulate 
as money. 

But the Supreme Court itself has passed even upon this ques- 
tion. In 1869, there came before it the question of the con- 
stitutionality of the laws under which the then and present 
system of national banks had been authorized. The question 
of the constitutionality of the then recent legislation in rela- 
tion to legal tender was not before the court, nor was there 
any division of opinion among its members, as at about the 
same time they divided upon that question. Indeed, as now 
about to be cited, the opinion was unanimous. This opinion was 
given by Chief Justice Chase, who, a little later gave, in another 
case, the opinion that the legal tender act of 1862 was unconsti- 
tutional. In this case his opinion contained these words: ‘* And 
it is settled by the uniform practice of the government and by 
repeated decisions, that Congress may constitutionally authorize 
the emission of bills of credit.’’? Lest there should be any doubt 
about the direction which this decision took and the extent to 
which it went, let me draw from it a little more fully. The court 
was speaking of the constitutional authority of Congress over the 
currency. The opinion declares, that ** there can be no question 
of the power of the government to emit’’ bills of credit; ‘* to 
make them a currency uniform in value and description, and con- 
venient and useful for circulation.”’ It further recites that 
recently, in the exercise of its ‘‘ undisputed constitutional pow- 
ers,’’ Congress ‘*has undertaken to supply a currency for the 
entire country.’ The constitutional currency, thus supplied, 
consists, as the court declares, ** of coin, of United States notes, 
and of the notes of the national banks.”’ 

It then proceeds to adjudicate as to the paper portion of this 


1 Report of Sept. 5, 1837, pp. 24, 25. 2 Veazie Bank v. Fenno, 8 Wall. 548. 
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constitutional currency as follows: ‘* Both descriptions of notes — 
[that is, the United States notes and the bills of the national 
banks], may be properly described as bills of credit; for both 
are furnished by the government ; both are issued on the credit of 
the government; and the government is responsible for the 
redemption of both.’’ 

It was responsible -** primarily as to the first description, and 
immediately upon the default of the bank, as to the second.’”’ 

So far as in the above expressions Mr. Chief Justice Chase 
was making a statement of fact in relation to national bank 
bills, is there any dispute that he was making a correct statement; 
he, the author of the system of national banks? And as to what 
constitutes bills of credit, was he not completely within the defi- 
nition which had been, with the authority of the court, given by 
Marshall and McLean ? 

Here we may notice the scope of the constitutional views now 
urged upon the public by Mr. Bancroft. He is not merely 
attacking the legal tender quality of the present United States 
notes, but also the legality of those notes themselves as « cur- 
rency ‘** for the entire country.’’ And the legality of the notes 
of the national banks as such currency as well. 

This result of his argument may not give Mr. Bancroft any 
discontent. It may be within the scope of his chosen purpose ; 
the very goal of his effort. For he declares that ‘* paper money 
is acorruption of the blood;’’ it is the ** dry rot.’’ 

But there are many persons who will read what his rhetoric 
has made so readable, who will uot be willing to acecept the 
consequences that must follow his logic. There are those who 
object to the legal tender quality at the present inhering by 
law in United States notes, who do not desire to see the whole 
present system of national paper currency swept out of existence, 
who do not desire to return to the old system of mere State 
bunks, if even that in its best form were authorized under the 
construction of the constitution which Mr. Bancroft sets up. 
And these persons should understand that, if Mr. Bancroft is 
right, our present whole system of United States paper money 
is wrong —has no support under a true construction of the con- 
stitution. So Mr. Chief Justice Chase understood the matter to 
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stand. For he rested the whole system of the paper currency 
of the United States upon the authority of Congress to emit 
bills of credit. And Mr. Brancroft denies the existence of such 
authority. ‘*The uniform practice of the government ’’ men- 
tioned by the court would seem to be the practice of issuing’ 
treasury notes. But if it were anything else, ic would be 
equally serviceable in the present argument. There has been, 
intimates that tribunal, a uniform practice of the government 
of the United States **to emit bills of credit ;’’ and this practice, 
the court adjudges, is authorized by the constitution. 

Until the authority of this decision shall be overthrown, and 
so far it seems not even to have been questioned, the authority 
of Congress to emit bills on the credit of the United States 
must stand as an authority granted by the constitution, notwith- 
standing Mr. Bancroft’s impressing and imposing array of his- 
torical facts to the contrary, and with this, the included authority 
to make such bills legal tender. 


Bills of credit, as has already been shown, may bear the qual- 
ity of legaltender. Accordingly, a decision that Congress may 


authorize the emission of bills of credit, is a decision that Con- 
gress may constitutionally make United States notes to be legal 
tender. 

The same opinion states, also, that the power is now judicially 
conceded to Congress to grant charters of incorporation, which 
power the Constitutional Convention refused to include among 
the powers expressly granted to Congress. 


Space allows only one more point raised by Mr. Bancroft to 
be considered in this article. 

He has singled out from the opinion of the Supreme Court 
which he is considering, for his severe condemnation, the follow- 
ing expression : — 

‘*The power to make the notes of the government a legal 
tender in payment of private debts being one of the powers be- 
longing to sovereignty in other civilized nations, and not ex- 
pressly withheld from Congress by the constitution, we are 
irresistibly impelled to the conclusion that the impressing upon 
the treasury notes of the United States the quality of being a legal 
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tender in payment of private debts is an appropriate means, con- 
ducive and plainly adapted to the execution of the undoubted 
powers of Congress.”’ 

He declares that the opinion thus expressed, if it should be 
accepted as law, would be a DEATH-BLOW TO THE CONSTITUTION. 

From the argument submitted to the court by the distinguished 
counsel for the plaintiff in error, he gives as a correct statement 
of the true rule of interpretation the following : — 

‘*The government of the United States has no power of inher- 
ent sovereignty, but only such powers as were delegated to it by 
a written constitution.”’ 

He informs us that from the opinion of the majority of the 
court, ‘* of the nine judges who composed the court, Stephen J. 
Field, alone gave a dissenting opinion; ’’ and he might have 


made the position taken by Mr. Justice Field more perspicuous 
by quotations from his dissenting opinion as follows: — 

‘*Congress can exercise no power by virtue of any supposed 
inherent sovereignty in the general government.’’ ‘* There is 
no such thing as a power of inherent sovereignty in the govern- 


ment of the United States.’’? 

Mr. Justice Field is of undoubted weight as authority in juris- 
prudence, by virtue of his learning, his sound judgment, and his 
high character. But how can we feel the effect of that weight 
when he is balanced against himself? How can we be guided by 
his opinion when his opinions can be cited against each other? 

It chances that this was not the first time the question of the 
inherent powers of sovereignty, of the powers incident to sov- 
ereignty inthe general government of the United States, was be- 
fore the Supreme Court of the United States, and even while 
Mr. Justice Field has honored the bench. There is a right well 
known to publicists and courts, under the designation of the 
right of eminent domain. It is the right, on the part of govern- 
ment, of sovereignty, to take any and all the private property 
of its subjectsfor public use. That, too, without compensation. 
It is, as over private property, the most sweeping and capital 
right which government can possess. * 


1110 U.S. 467. 
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The Supreme Court has been called upon to determine whether 
this great power can be acquired by an American government 
without delegation, without being granted, or at least recog- 
nized by the constitution of that government. And the answer to 
that important question has been given in the opinion of Mr, 
Justice Field in these words: — 

** The right of eminent domain, that is the right to take pri- 
vate property for public uses, appertains to every independent 
government. It requires no constitutional recognition; it is an 
attribute of sovereignty.’’ ! 

Of course, this language is applicable to the government of the 
United States. In the mind of Mr. Justice Field, that 


ment can not be excluded from the list of ** independent 
ments.’’ 


govern- 
govern- 


But if there were any doubt upon that point it would have 
been removed by a decision made at the very term when the 
question of legal tender was last decided ; an opinion also given 
by Mr. Justice Field, containing as follows : — 

** The power to take private property for public uses, gen- 
erally termed the right of eminent domain, belongs tc every 
independent government. It is an incident of sovereignty, 
and, as said in Boom v. Patterson,’ requires no constitu- 
tional recognition. The provision found in the fifth amend- 
ment to the Federal constitution, and in the constitutions 
of the several States, for just compensation for the property 
taken, is merely a limitation upon the use of the power. It is 
no part of the power itself, but a condition upon which the power 
may be exercised.’’ ® 

This extract makes it clear that the Supreme Court, in passing 
upon the question of the power of Congress in the matter of 
legal tender was authorized to give weight to the fact that the 
power in question was ‘* one of the powers belonging to sover- 


eignty in other civilized nations, and not expressly withheld from 


Congress by the constitution.’’ In giving conclusive weight to 


that fact, it does not, in the light of this extract, seem as though 


1 Boom v. Patterson, 98 U. 8. 403, 


2 98 U. S. 406. 
406. 


8 U.S. v. Jones, 110 U. S. 513, 518. 
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that tribunal was dealing ‘*a death-blow to the constitution.’’ 
On the other hand, so long as the opinions given by Mr. Justice 
Field in relation to the right of eminent domain, as referred to, 
shall stand as good law, there seems to be no opening for the 
assertion that ‘the government of the United States has no 
power of inherent sovereignty ;’’ that ‘* Congress can exercise 
no power by virtue of any supposed inherent sovereignty in the 
general government.”’ 

The poet Tennyson, in his most heroic ode, speaking for his 
countrymen, breaks out with, ‘‘ Thank God, we are a people 
vet.”’ And, trusting to the above announcements of constitu- 
tional law by Mr. Justice Field, the American people can say: 
* Thank God, we have a government.’’ 


Tuomas H. Tavpor. 
Boston, Mass. 
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LAW OF MARRIED WOMEN. 


The purpose of this article will be to present an outline of the 
modern legislation on the subject-matter indicated above, in the 
several States composing the United States, with some considera- 
tions as to its operative effect so far as it has been developed. 

I. Under the head of ‘General View of the Statutes” 
(meaning such as are above referred to), their object and 
purpose is thus stated by Bishop, in his ‘* Law of Married 
Women.’’! ‘The statutes * * * are principally intended 
to secure to the wife greater control over her property, or 
the fruits of her labor, or both, than she had under the un- 
written law. They differ considerably in their terms, and inthe 
particular results contemplated: One class of statutes, for ex- 
ample, makes the wife owner, at law, of the property which was 
hers at the marriage, and of her subsequent acquisitions ; but the 
statutes of this class differ in the extent to which they carry out 
their general purposes. Another class of statutes leaves the 
ownership as it stood under the unwritten law, but exempts what 
the husband acquired by the marriage from attachment for his 
debts. Under the one or the other of these two heads, most 
of the legislative changes in our States may be ranged.” 

The period when these innovations began was generally about 
the year 1848 and subsequently ; but there are a few instances 
of such legislation prior to that time, asin Arkansas in 1846; in 
Connecticut in 1845; in Florida while yet a territory in the 
same year; in Kentucky in 1846; in Maine in 1844; in Massachu- 
setts in 1845: in Michigan in 1844 ; in Mississippi in 1839 ; in New 
Hampshire in 1846 ; in Rhode Island in 1844 ; and in Tennessee in 
1836. In California and in Texas they havea sort of com- 
munity system, in imitation of the system under this name 
which widely prevails in countries governed by the civil law. 
In Virginia alone, among our States, there are no such 


1 Vol. IL, ch. 2, sect. 6, p. 5. 
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changes, she adhering to the old system, without modifications, 
although England itself has made changes of late almost as 
radical as any made by our States.’ 

It is impracticable, within the limits of this article, to give, in 
detail, even an outline of the legislation on this subject in the 
several States. It must suffice to give instances of the classes, 
under which such legislation comes, suggested by Bishop. 

1. A representative of the great class first named, and the one 
most generally adopted and now prevailing and in force (that is to 
say making the wife owner, at law, of the property which was hers 
at the marriage, and of her subsequent acquisitions ) is the statute 
of New York; and statutes substantially similar are in force in 
New Jersey, New Hampshire, Massachusetts, Pennsylvania, 
Rhode Island, Wisconsin, Maine, and other States. As to the 
ownership of property by married women, the New York law is 
substantially this: The property, real and personal, which she 
owns, as her sole and separate property, that which comes to her 
by descent, devise, bequest, gift, or grant ; that which she acquires 
by her trade, business, labor, or services, carried on or performed 
on her sole or separate account; that which a woman married 
there owns at the time of her marriage, and the rents, issues, and 
profits of all such property, shall, notwithstanding her mar- 
riage, remain her separate property, and may be used, collected, 
and invested by her in her own name, and not be subject to the 
control of her husband, or liable for his debts, except such debts 
as may have been contracted for the support of herself or her 
children, by her as his agent. 

The husband’s estate by the curtesy, under these statutes, ex- 
tended only to property remaining undisposed of at her death, 
although during her life she had alone the power of disposition 
of it by deed or will.? 

Concerning conveyances, she may sell or transfer her personal 
property ; and may sell and convey her real estate and enter into 
any contract with reference to it, as if she were unmarried, and 
her covenants, if broken, bind her separate property. 

In respect to the general power to contract, the statutes are 


1 Bishop’s First Book, sects. 57, 58. 2 Hadfield v. Sneden, 54 N. Y. 280. 
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less broad (until very recently ), being silent on the subject up to 

the year 1860, and even then being limited to the sale of her 
personal property, and making the earnings of her trade or labor 
to be also her sole and separate property. But since the year 
1884 she may contract to the same extent, with like effect, and 
in the same form as if unmarried, except with her husband, 
With regard to suits by and against her, in all matters relating 
to her separate property, she may sue and be sued, as if she 
were sole, and may sue in her own name for damages, for any 
injury to her person or character, and the money recovered shall 
be her separate property ; and if bond is necessary in the prose- 
cution or defense of any action, she may make it as if sole; and 
if broken or forfeited, it may be enforced against her separate 
property. But none of these are binding upon her husband, nor 
render him or his property liable for them. 

As to torts, she may be sued alone for those committed by her, 
and may sue alone for torts committed against her. In the one 
case judgment may be enforced against her separate property, 
and in the other the money recovered by her becomes her sole 
and separate property. 

With respect to her ante-nuptial debts, action may be brought 
against husband and wife, but the judgment binds the wife’s 
property only ; except in case of his acquiring property from his 
wife by ante-nuptial contract, in which case he shall be liable for 
her debts before marriage to the extent of the property so 
acquired. 

The power of the wife to charge her separate estate in equity, 
according to the doctrine now prevailing, since Yale v. Dederer,! 
is substantially this: If she procures a credit for the direct bene- 
jit of her separate estate, she thereby charges it in equity. But 
in other circumstances, in order for her thus to charge it, her in- 
tention to do so must be expressed in the contract itself. 

2. Under the head of the second great class indicated by 
Bishop, —that is to say, statutes leaving the ownership as it 
stood under the unwritten law, but exempting what the husband 
acquires by the marriage from attachment for his debts, may be 


1 18 and 22 N. Y. 
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fairly mentioned all such as are not included in the first great 
class. This latter class of legislation embraces but a few States, 
and these vary considerably as to their statutory provisions. 
Among them may be named Kentucky, Missouri, Ohio, and Ten- 
nessee. It has already been mentioned that Virginia adheres 
strictly to the old common-law system in its integrity, and that 
the community system prevailing in California and Texas is dif- 
ferent from either of the great classes. The policy of the States 
in this second class has been that of modifying on particular 
points the rules of the unwritten law governing the relations of 
husband and wife, or providing a special rule for special circum- 
stances. Of the latter class are such as authorize the wife of a 
husband declared to be insane to assume the property rights of a 
feme sole. Of the former class are such as exempt the husband’s 
interest in his wife’s land from seizure by iis creditors, and for- 
bidding him to sell them without the concurrence of the wife. 
These States have generally given the wife the ownership of her 
personal property as her separate estate, whether acquired before 
or during marriage, but withholding the general power to con- . 
tract concerning it; and there are statutes which facilitate the 
equitable ownership by the wife of property, the legal title to 
which is in her husband or a third person as trustee.’ The com- 
munity system is not of sufficient genera! interest to be specitic- 
ally discussed here. 

Upon a retrospection of the outline above given, it will be 
seen that the result is about this: The States which have gone 
farthest in these innovations upon the common-law system, and 
which have approximated most nearly to superseding it, at least 
as to property and property rights, by a new system, are these: 
Alabama, Arkansas, California, Connecticut, Delaware, Florida, 
Georgia, Illinois, Iowa, Kansas, Louisiana, Maine, Massachu- 
setts, Michigan, Minnesota, Mississippi, Nebraska, Nevada, New 
Hampshire, New Jersey, New York, Pennsylvania, Rhode 
Island, South Carolina, ,Texas, West Virginia, and Wisconsin. 
Some of these, and others not included in this list, as for 
instance, Delaware, Florida, Indiana, Maryland, Mississippi, 


. 


1 Bishop’s Law of Married Women, 
sect. 816. 
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Michigan, North Carolina, Ohio, Oregon, and Pennsylvania, ~ 
also the States of California, Louisiana, and Texas under their 
peculiar systems,— have made in differing degrees, provisions 
for the management and control of the property as agent (with- 
out accountability i in most cases as to income), and as to joining 
in conveyances, etc. Those States which have adopted the gen- 
eral policy of modifying the unwritten law gradually and some- 
what contemporaneously with the supposed exigencies of time 
and circumstances are these: Delaware, Florida, Kentucky, Mis- 
souri, Ohio, Tennessee, and Vermont, —a policy having, at least 
the sanction of the mother country, inall the history of its legis- 
lation, until recently, and probably still controlling 


it upon 
matters of general legislation. 


It also appears that in no instance does the new legislation 
either attempt or assume to interfere with or supersede the 
ancient jurisdiction of equity concerning personal property, and 
it may be and is resorted to as frequently as heretofore in all 
these States. For, although the statutory separate estate may 
not be limited to equity cognizance, and generally is not, there 
are matters connected with it and growing out of it, making 
such resort more available. And these statutes themselves have 
been construed upon the broader principles controlling equity 
jurisprudence, so that the law, wherever administered, is in con- 
formity with its spirit. 

It is also worthy of remark that in all this spirit of legislative 
innovation there is a recognition of the inherent incapacity of 
women, as a rule, to deal judiciously with their own property, or 
to act with even ordinary wisdom in the making of contracts. 
The result is that in no instance has the disability of coverture, 
affecting the power to contract, been entirely removed, and in 
most instances very guardedly dealt with, and even this along 
with other legislation to the effect that the wife’s property only 
should be liable in such cases, and not the husband’s. This rec- 
ognition again appears in the provisions authorizing her to be a 
free trader. These generally require the consent of her hus- 
band. Notice in a public gazette, and having a record made of 
it, and even then the wife’s property only is liable. But the 
most singular recognition of the probable effect of these legisla- 
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tive innovations upon the husband’s energies is the almost inva- 
riable provision for the support of the family out of the wife’s 
separate property, either directly, or by holding her as the secu- 
rity of her husband; or making the property subject to execu- 
tion ‘*for any debt or liability of her husband created for 
necessaries for the wife or family.”’ 

II. It is now proposed to offer some considerations, suggested 
by the operative effect of the old and the new legislation, bearing 
upon the legislation of the future. Mr. Bishop, in his ** Law of 
Married Women,”’ undertakes to give the ‘* true remedy,’’ as fol- 
lows: ‘* Let the following then be the plan: Abolish, as respects 
those parties who marry under the general law, the right of the 
husband to ownership in the wife’s property * * * as now 
existing in the law. Let husband and wife be jointly responsi- 
ble * * * for all expenses connected with the support of 
the family, but no others. The responsibility of the wife 
should * * * not subject her to a judgment binding upon 
her person, while the husband should be without limita- 
tion. * * * Exempt from liability the corpus, but not the 
income, of whatever property the wife brought to the marriage, 
and whatever earnings of hers since the marriage were deposited 
in an institution for savings, or invested in real estate before 
the debt was contracted. If she chooses to enter into business 
like a man, or a feme sole, then, in respect of such business, she 
should be suable solely, and all of her property, of every sort 
should be subject to the execution. * * * The law might 
then well add the restraint upon them, that no conveyance from 
them, either direct or indirect, to the husband, except for the 
support of the family, should be binding onthem. * * * 
And if they are abandoned by the husband, or obliged to leave 
him on account of his misconduct, their property should not 
afterwards, to any extent, be liable for any debts of his contract- 
ing.’” Concluding the survey, the whole subject being before 
his mind, including the old and new legislation, he says: ‘* The 
conclusion of all is that the law of married women is in a very 
unsatisfactory state; and not in the course of being made, on the 
whole, better by legislation.”’ 

Again, ina legal essay on the subject of ‘* Property Rights of 


| 
eir 
Ms 
th. 
ng 
ie@- 
he 
t, : 
n 
e 
d 
] 
7 


362 LAW OF MARRIED WOMEN. 
Married Women in Missouri,’’ read before the Bar Association 
of Missouri, in 1882, by Judge Francis M. Black, now of the 
Supreme Court of that State, the writer suggests the remedy 
applicable in Missouri, as substantially this: «+ It surely would 
not be going beyond reasonable bounds, as the law now stands, 
to enact that a married woman may contract and be contracted 
with, sue and be sued, the same as if unmarried, and make 
the existing statutes conform therewith. Nothing short of this 
can or will invest the law with a basis, — with a principle to 
guide in its administration, — sufficiently broad and comprehen- 
sive to accomplish the ends desired.’’ Considered abstractly 
and hy the methods of free logic, — to use a favorite expression 
of Dr. Wharton, —the broader of these two propositions (that 
of Judge Black) is not only justified but demanded by the high- 
est considerations of justice and fair dealing. Ifa married 
woman, as to contracts and property rights, should be treated as 
a man is, then her liabilities should be the same. But before 
this assumption shall be taken as established, let the matter be 
looked at from a wider point of view, and with some regard to 
the practicalities of life, especially as connected with marriage. 
The doctrine of the unity of husband and wife was not origi- 
nated or created by the common law, but merely recognized by it. 
It was divinely ordained ** in the beginning,’’ and is as actual 
aud true, as it was in the remotest ages of the past. Growing 
out of this actual unity, and as a consequence of it, because of 
the nature and attributes of woman, especially in the relation of 
marriage, there was evolved the doctrine of the wife’s legal inca- 
pacity to contract, being under the power or influence of her 
husband, and therefore lacking the requisite freedom of will; 
and the fact of the actual influence is as true, at least as a gen- 
eral rule, as it ever was. Out of this doctrine of legal incapac- 
ity and its consequences grew the obligation on the husband to 
support and maintain the wife; and to meet this duty and obliga- 
tion, whenever the wife had property, before or during her mar- 
riage, it vested in him, or made it subject to be vested by the 
exercise of his marital rights. Out of this doctrine of legal 
incapacity also arises the legal view, that if her husband is pres- 
ent, and she does an act which would be a misdemeanor or 
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felony of the lighter kind, the presumption is that it is done by 
his coercion, and the contrary must be shown to charge the 
wife. 

The purpose of the more recent legislation has been ‘to do 
something towards severing the unity between husband and wife 
in pecuniary things,’’ leaving their personal relations to each 
other, out of which grow their mutual duties and obligations, un- 
changed. The transfer to the wife of the control and ownership 
of her own property has probably been, on the whole, bene- 
ficial, and not justly to be complained of by any one; but the 
transaction of the husband or wife, or both of them, with third 
persons, dealing with reference to this property, has been the 
occasion of frequent and great wrongs, especially to the third 
persons so dealing with them, therefore, the claim is made 
that if the ownership is given to her instead of to him, so should 
the power to contract, with its consequences. This does not, by 
any means, necessarily follow, unless we ignore the other con- 
siderations which have manifestly influenced and controlled the 
legislative mind in the enactment of the most radical modern 
legislation on the subject,— that is to say the unity of person 
and the power and influence of the husband over the wife be- 
cause of it, and secondly, the peace and well-being and support 
of the family which is incidental to the marriage relation. It 
must also have been present to the legislative mind, for it is the 
common observation and experience of mankind, that women are 
by nature and circumstances incapacitated from dealing with 
men, or even for themselves on any business line, upon an 
equal footing, being controlled by sentiment and affection, rather 
than by reason (as God intended them to be), and lacking also 
the training, opportunities and experience which are the common 
lot in the ordinary life of men. Especially in the case of mar- 
ried women, the cases of the household are so engrossing, and 
their duties so absorbing, that little time is left to give attention 
to details of business, or to learn or to know ‘* the ways of the 
world.’’ It is because of this that there has always been in 
actual fact a sort of guardianship over the person and property 
of married women, not only by legislatures, but by the courts, 
Which is asserted, even against their husbands, in the interest of 
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the family, when occasion requires it, as in the case of a settle- 
ment being made upon her as a condition of giving him control 
over her property where the aid of the court must be asked to 
give itto him. And even now, in most of the States, and even 
when it is not expressly required by the statutes, the courts re- 
quire that in ordinary cases, the husband shall join in the con- 
veyance of*her property, so that she may have the benefit of 
his more practical knowledge in the consummation of a transac- 
tion affecting so nearly both herself and her family. And all 
the laws provide that in no ease shall her person be subject to 
process of execution; and even in the case of ordivary crime 
(as has been seen) the presumption is that it was committed, if 
in his presence, by the coercion of the husband. So, honest 
men call in a third party in the case of having any dealings with 
her, and in those statutes which authorize her to carry on bus- 
iness as a ** free-trader,’’ generally her husband’s consent is 
required as a condition and must appear of record, and an in- 
ventory of property made, also of record, and the liability to 
others limited to her property, and her husband’s property ex- 
pressly exempted from liability. And in those States where the 
community system is in force, as in California and Texas, the 
community property — that is, the increase and accumulation 
of the property owned by both of them, is placed absolutely at 
the disposal of the husband during her life, and he is only pro- 
hibited from willing it away at his death. 

It must also be remembered that as a matter of fact, the prop- 
erty of a married woman comes to her either by inheritance or 
gift, and is usually due to the affection or beneficence of rela- 
tives or friends, having regard to her inherent helplessness, and 
seeking to provide against the contingencies of misfortune or 
calamity, or the shiftlessness or improvidence of a mismanaging 
or worthless husband, or the event of widowhood. Hence, it 
has been the leading and predoininant purpose of the recent leg- 
islation on this subject to protect the property of married women, 
both as against their husbands and their husband's creditors, 
and in a certain degree against their own inexperience and folly, 
which last is especially manifested in the evident reluctance to 
remove her disabilities, such as are a shield to her, and the 
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almost universal refusal to put her on the footing of a feme sole 
with reference to the powers and liabilities of entering into con- 
tracts. It is true that in most cases powers are given ta contract 
with respect to this property (for this might be necessary in order 
to its preservation ), but this is in her interest, and not for those 
dealing with her. The laws treat her as not only under the 
created disability of womanhood, but under the added disability 
of the overshadowing influence of the stronger nature of her 
husband, and the further disability of a necessary seclusion with 
her family and its duties, making her incapable of guarding her 
property interests. 

If it has been the policy of the most enlightened civilization, 
and, from the patriarchal period, covering all that is known of 
human history — to keep out of the home circle the strife and 
turmoil and combat which are inseparably connected with the 
dealings of men with each other, and thus preserve an asylum 
where human energies may be recuperated, as well as a sort of 
paradise of repose for the gentle ones who dwell there,— is it 
well to change it for the ** glorious privilege of being independ- 
ent’ of the restraints which God and nature and wisdom impose, 
and experience and observation sanction? Making contracts 
‘as if unmarried”’ involves the liability to controversies, litiga- 
tions, attendance on courts, executions against property, family 
disturbances, neglect of children, estrangements, burdens of 
care, anxiety, sorrow, loss, bitterness, misfortune, calamity, and 
probable ruin. It may be seriously questioned whether any 
officious interference of the law into the fami/y household, ex- 
cept for protection from violence (however well intended), ever 
operated beneticially. 

James F. Mister. 

Kansas Ciry, Mo. 
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In the States of New York, Michigan, Wisconsin, Minnesota, 
Iowa, Kansas, Nebraska, California, Missouri, and perhaps in 
one or two others, statutes are in force similar to the following 
from Indiana, respecting the special findings of juries: ** In all 
actions, the jury, unless otherwise directed by the court, may, in 
their discretion, render a general or special verdict ; but the 
court shall, at the request of either party, direct them to give a 
special verdict in writing upon all or any of the issues; and in 
all cases, when requested by either party, shall instruct them, if 
they render a general verdict, to find specially upon particular 
questions of fact, to be stated in writing. This special finding is 
to be recorded with the verdict.’?* ‘* When the special finding 
of facts is inconsistent with the general verdict, the former shall 
control the latter, and the court shall give judgment accord- 
ingly.’’? 

A recent statute of Missouri is as follows: ‘* In all actions 
the jury shall, upon the issues made up and submitted to them by 
the court, return a general verdict, and the court, upon the 
request of either party, shall direct the jury, under proper 
instructions, to find a special verdict upon all or any of the issues 
submitted to them, which submissions shall be in writing, dis- 
tinetly specifying each issue on which the jury are to find, and 
such special finding shall be recorded with the verdict. When- 
ever the special finding of facts is inconsistent with the general 
verdict, the former shall control the latter, and the court shall give 
judgment accordingly. The verdict of the jury, as well as any 
special finding, shall be reduced to writing, and signed and 
returned into court by the foreman.’’ ® 

The Missouri statute renders it an obligatory duty upon the 


1 Rev. Stats. 1881, sect. 546. vising sections 3629 and 3630 of Rev. 
2 Rev. Stats. 1881, sect. 547. Stats. 1879. Approved April 31, 1885. 
* Acts of Missouri for 1885, p. 214; re- 
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court, ina proper case, to require the jury to return a special 
verdict upon a particular issue involved ; and the statutes of sev- 
eral other States are equally as imperative with respect to special 
written questions prepared.! In other States the matter is left 
in the discretion of the court by the use of the word ** may ”’ in 
place of shall.’?? 

It is somewhat difficult to trace the origin of this practice; 
but it is believed to have arisen out of a practice of the court in 
interrogating the jury, when returning their verdict, upon what 
findings they predicated it. Although in England the power of 
the court to require the jury to answer through their foreman in 
what particular way they found certain questions involved is 
denied,’ yet the practice became general, at an early day, in Mas- 
sachusetts to ask the jury, on returning a general verdict, how 
they found certain issues involved in the case. One of the cases 
often referred to was where the jury had with them certain 
papers they should not have had, and when returning their ver- 
diet the court asked them if they had read the papers, and 
receiving an answer in the negative, affirmed the verdict. In 
another case it was said that ‘* where the judge is surprised by 
the verdict, it is not unusual to ask the jury upon what princi- 
ple it was found.’’*® Probably the practice grew up from the 
fact that the jury returned an oral verdict, and in drawing it up 
the clerk or judge was compelled to ask them how they found 
upon certain issues involved in the pleadings.’ And it was said 
that if there are two grounds upon which the verdict can stand, 
but it appears that the jury, by their answer, did not rest it upon 
either, it can not stand;7 and that the court can consider such 


1 Michigan, 2 Howell’s Stat. 1882, sect. 8 Mayor of Devizes v. Clark, 3 Ad. & 
7606; Kansas, Comp.’ L. 1881, p. 684, sect. El. 506. 


286; Indiana, Rev. Stats. 1881, sect. 546. 

2? Iowa, McClain’s Stat. 1880, sect. 
2808; California, 2 Hittel’s Codes and 
Stats., sect.10,625; Wisconsin, Rev. Stats. 
1878, sect. 2860; Nebraska, Comp. Stats. 
1881, p. 569, sect. 298; New York, Rev. 
Stats. 1884, sect. 1187; Minnesota, Stats. 
1878, p. 744, sect. 236; and formerly in 
Kansas, Gen. Stats. 1868, p. 684, sect. 286. 


* Hix v. Drury, 5 Pick. 296. 
5 Pierce r. Woodward, 6 Pick. 206. 
6 Dorr v. Fenno, 12 Pick. 521; Spoor 


v. Spooner, 12 Mete. 281; Stiles v. Gran- 


ville, 6 Cush. 458; Roche v. Ladd, 1 
Allen, 436. 

7 Parrott v. Thacher, 9 Pick. 426. See 
Spurr v. Shelburne, 131 Mass. 429. 
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answers in making up a bill of exceptions, or on a motion for a 
new trial because of the insufliciency of the evidence.’ In New 
Hampshire it was said that the court can not question the jury, 
or submit interrogatories to them, without the consent of the 
parties ; and, nothing appearing to the contrary, it will be pre- 
sumed by the appellate court that such consent was given.? But 
it was also held that such consent was not necessary.® In a sub- 
sequent case it was said that the court could not direct a return 
of answers to questions submitted to the jury without a general 
verdict was returned.4 So in Maine it was held that after a ver- 
dict is read, and before it is affirmed by the court, the presiding 
judge may rightfully inquire of the jury upon what principle the 
verdict is founded.’ These Maine and New Hampshire cases 
rely upon the Massachusetts cases already noted.° 
This practice of these three New England States, probably 
extended at an early day to their three sister States of that geo- 
graphical division of our country, and found its way into New 
York; for we find in 1841, in that State, that the appellate 
court sanctioned the practice of the nis? prius court in submitting 
to the jury written interrogatories for them to answer, such as are 
now authorized by the several statutes referred to, stating that it 
was 2 common practice.’ Possibly this practice in New York, 
was also prompted by the weil known practice in chancery 
courts of submitting special interrogatories to juries, called in to 
to decide difficult questions of fact. The practice of thus 
submitting interrogatories to juries having grown up in that 
State, and having been found of value in determining the rights 
of parties, the codifiers saw fit to insert a provision in the code, 
adopted in 1846, authorizing the submission of like questions to 
the jury, and this suggestion was adopted by the Legislature. 
Other States, taking the provision of their code largely from the 
New York code, followed this suggestion and adopted this 
practice; and even the State of Michigan, as we have seen, 


1 Lawler v. Earle, 5 Allen, 22; Marr * Johnson v. Haverhill, 35 N. 

v. Bassett, 117 Mass. 356; Morris v. City 5 Smith v. Putney, 18 Me. 87. 

of Lynn, 119 Mass. 273. 6 See Barston v. Sprague, 40 N. H. 27; 
? Allen v. Aldrich, 9 Fost.63: Willard Johnson v. Haverhill, 35 N. H. 74. 

rv. Stevens, 4 Fost, 271. 7 McMerten v. West Chester County, 
> Walker v. Sawyer, 13 N. H. 191. etc., Co., 25 Wend. 379, 
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although still clinging to the common law and chancery practice, 
has adopted a statute containing a like provision, although 
the practice does not meet with as favorable a reception at 
the hands of her Supreme Court as it does in those States 
which have adopted codes.'’ In Indiana and Kansas, judging 
from the reported decisions, the practice is more frequently re- 
sorted to than in any other State; while in New York, 
California, and Nebraska, it is not resorted to very much. In 
Wisconsin, at the request of either party, the court must direct 
the jury to return a special verdict; and for this purpose must 
submit to them interrogatories that can be answered shortly (if 
possible by yes or no), covering the entire number of facts 
involved in the issues, evidence, and pleadings. Litigants, 
therefore, usually demand a special verdict, seldom mere special 
questions; and for this reason nearly all the decisions, arise 
upon special verdicts rather than on special questions and 
answers thereto. 

There is a marked difference between a special verdict and 
special findings or interrogatories returned by a jury. By 
statute in some States the court on request is compelled to direct 
the jury to return a special verdict, and they must comply with 
the direction. Where such a statute does not exist some courts 
hold that the jury have the absolute right to return a special ver- 
dict although not directed to so do. It is said that special ver- 
dicts probably came into use as soon as the general verdict; but 
this may be doubtful; it is at least an ancient practice.? As we 
have seen, special findings are of recent origin, and nearly wholly 
statutory. A special verdict must find all the facts necessarily 
involved in the issues ; special findings need not, but only one or 
more. By a special verdict is meant, ‘* not an isolated fact, 
tending to support or defeat an issue, but it is an issue joined 
hetween the parties, arising upon a cause of action in the 
complaint, and a denial of it in the answer, or upon a 
defense set up in the answer, put in issue by the 
reply.’’?> A special verdict must contain a finding of the jury, 


1 See Harbaugh v. Cicott, 33 Mich. 2 Ross’s Case, 12 Ct. of Cl. 565: First 
241. Nat. Bank v. Peck, 8 Kan. 660. 
* 8 Bird ». Lonius, 7 Ind. 615. 
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pro or con, as to every material fact in issue, necessary to con- 
stitute the plaintiff's cause of action or the defendant’s defense.””! 
Its design ‘* is to exhibit the facts of the case in such a manner 
that the court can decide according to law, and relieve the jury 
from the necessity of deciding legal questions on which they may 
have doubts. To justify the court in rendering a judgment for the 
plaintiff on a special verdict, the verdict must exhibit all the facts 
which it was necessary for the plaintiff to prove in order to 
recover.?’’ But, as remarked, a special finding may contain 
only one single fact embraced in what would be essential to a 
special verdict.® 
The object of these special findings will further illustrate the 
difference we have just attempted to point out. It is said that 
the object of these special findings is to obtain an explanation of 
the general verdict,‘ and to have the right of the parties spread 
of record.’ In one case it was said that ** the object of the pro- 
visions in regard to special findings was to enable the court to 
leave the case to the jury generally, but to control their general 
verdict by findings which would render a second trial unneces- 
sary in cases where no exceptions were taken, or rather to pre- 
vent the necessity of exceptions to the charge. If, in such cases, 
the court instruct a jury to find for either party, provided they 
find ina certain way upon certain questions of fact, such instruc- 
tion would be subject to exceptions, and error in any of them 
would send the case back for a new trial. The result would be 
the same on special findings, as if the court on the trial had 
charged as might be determined by itself, on more mature reflec- 
tion and argument when application is made for judgment, it 
ought to have charged; or if there was no room on the evidence 
to submit such questions to the jury, the general verdict rendered 
might be allowed to stand. The general verdict, as regards the 
particular questions submitted, becomes a mere matter of form. 
It is, in fact, merely a mode of having exceptions to the charge 


1 Housworth v. Bloomhoff, 54Ind. 487. Kan. 471, 486; Smith v. Warren, 60 Texas, 
2 Goldsby v. Robertson, 1 Blackf. 246; 462. ! 


Pittsburg, etc., R. R. Co. v. Spencer, 98 * Hendrickson v. Walker, 32 Mich. 68. 
Ind. 186. 


5 Durfee v. Abbott, 50 Mich. 479. 
° Hazard Powder Co. v. Viergutz, 6 
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argued and carefully decided on a fuller examination than can 
be given them on the trial, without the necessity of a new trial 
in case of a mistake.’’? 

By the Kansas court it was said that **the main object of 
special questions is to bring out the various facts separately, in 
order to enable the court to apply the law accurately, and to 
guard against any misapplication of the law by the jury. It is 
a matter of common knowledge, that a jury influenced by a gen- 
eral feeling that one side ought to recover, will bring in a ver- 
dict accordingly, when at the same time it will find a certain fact 
tohave been proved which in law is an insuperable barrier to a 
recovery in accord with the general verdict. And this does not 
imply intentional dishonesty in the jury, or a failure on the part 
of the court to instruct correctly, but rather a disposition to 
jump at results upon a general theory of right and wrong, 
instead of patiently grasping, arranging and considering details. 
Scarcely any jury will, when questioned as to a single separate 
fact, respond that it exists, without some sufficient evidence of 
its existence. Its response will as a rule be correct, if direct, 
and if not correct, then evasive and equivocal.’’ ? 

From this latter quotation it appears that is also an object in 
pursuing this practice to enable the court to ascertain what view 
the jury took of the material issue, or disputed points, and to cor- 
rect wrong inferences from the facts which they found to exist.® 
In an Indiana case language was used showing not only the object 
in enacting the statute, but also what led to itsenactment. There, 
it is said that ‘* before the enactment of our statute, enabling a 
party to ask that a jury shall respond to interrogatories, it was 
difficult to have placed upon the record of a trial, the component 
parts, or elements which entered into and formed the verdict of a 
jury. This was felt, and considered as operating injuriously in 
many instances, because of the current of decisions in this court 
for many years, to the effect that a verdict in a civil case should 


1 Moss v. Priest, 19 Abb. Pr. 314; 2 Morrow v. Commrs. Saline Co., 21 
8.c.1 Robt. 632. See Partridge v.Gilbert, Kan. 484. 
3 Duer, 184; Dempsey v. Mayor, etc,, 3 Cole v. Boyd, 47 Mich. 98; Morse v. 
10 Daly, 417. Morse, 25 Ind. 156. 
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not be disturbed on the evidence, where there was proof tending 
to sustain it.’’! 

In the Missouri statute, already quoted, the jury ‘find a 
special verdict upon all or any of the issues submitted to them.” 
Subsequently this special verdict is referred to as a * special 
tinding.’’ The special finding or ** special verdict is upon 
an ‘*issue ’’ submitted to them * in writing, distinctly specifying 
each issue on which the jury are to find.’’ In the light of other 
statutes and decisions in other States, it is to be confessed that 
this statute is somewhat ambiguous. Let us compare it with 
statutes of other States. In Indiana the court ‘* shall, at the 
request of either party, direct them [the jurors] to give a spec- 
ial verdict in writing upon all or any of the issues.’’ But the 
statute goes farther and declares that ‘*in all cases, when 
requested by either party, [the court] shall instruct them, if 
they render a general verdict, to find specially upon particular 
questions of fact, to be stated in writing.’’? The statutes of 
the other States referred to also contain language similar to the 
Indiana statute. 

Several issues may be involved in a case: several rights of 
recovery may be involved. Each issue may involve several dis- 
tinct facts, and the absence of any one may be sufficient to 
defeat a recovery upon that issue. Thus, two rights of action for 
torts may be joined, upon one of which the plaintiff may be 
entitled to recover. As to one of these a general verdict may be 
returned, and as to the other a special verdict under these stat- 
utes. But the question of contributory negligence may be 
involved in the issue upon which a general verdict is returned ; 
and an interrogatory or special finding may bring out a fact that 
shows contributory negligence, and then overthrow the general 
verdict. But in the Missouri statute no provision is made for 
the ‘+ special finding’’ or ‘* interrogatory’’ as described in the 
Indiana statute, and in others. Its provisions evidently relate 
only to a ** special verdict,’ as known to the law, upon an 
‘*issue,’’ such as is known tothe law involved in the case ; and 


' Buntin v. Rose, 16 Ind, 209. 2 Ind. Rev. Stats. 1881, sect. 547. 
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the use of the phrase ** special finding ’’ evidently refers back to 
the technical phrase ‘* special verdict,’’ and is to be construed in 
the same way. No decision of the Supreme Court of that State 
at the present writing has construed this statute. 

It will be observed that the statutes contain the phrase ‘* ques- 
tions of fact ;”’ all of them contain this clause, with the exception 
of the Missouri statute. ‘* By ‘ particular questions of fact,’ 

- something less than an issue presented in the case is intended. 
The meaning obviously is, that the jury may be required to find 
specially upon questions of fact pertinent to, and involved in, the 
issue, and essential to its support on the one side or the other, 
and which, therefore, would be impliedly covered by a general 
verdict.’’ After stating that they have examined the questions 
offered, the court proceeds: ‘* More of them might have been 
rejected with propriety. Some require the jury to find the evi- 
dence, rather than the facts. Others relate to questions having 
no material bearing on the rights of the parties, under the issues 
inthe case. Others present questions of law rather than of fact, 
or are so compounded of both, that they could only tend to 
eonfuse and mislead the jury.’?} Where one of the parties 
asked to have questions relating to particular facts submitted 
to the jury, but the court refused them and submitted general 
questions of fact, it was held error. In this instance there was 
a contest of a will involved. The effect of the interrogatories was 
simply to require the jury to specify whether or not each of the 
several grounds was made out ; or ** was E. T. of sound mind at 
the date of the execution of the paper writing in contest?’’ Of this 
it was said: ** An answer to this could be nothing more than to say 
that the first ground of contest was, or was not, made out; in 
other words, an answer to the question could be nothing more 
than saying that the jury found for the plaintiffs, or for the 
defendants, as to the first ground of the contest. * * * This 
is no more particular than would be a direction toa jury, where 
there was a complaint containing several paragraphs, to specify 
in their verdict whether they found for the plaintiffs, or for the 
defendants, on each of the paragraphs.’’* , 


1 Manning v. Gasharie, 27 Ind. 899, 2 Todd v. Fenton, 66 Ind. 25. 
409; Morse v. Morse, 25 Ind. 156, 161. 
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From these decisions it is clear that it is not error to refuse to 
submit questions of law to the jury, nor questions not calling 
for answers to particular facts; } nor questions asking for con- 
clusions of mingled law and fact.?- This would be peculiarly the 
ease on the construction of a written instrument involved in the 
evidence where no latent ambiguity exists. So it is the case 
when the question as to whether carrying on a specific business 
is within the scope of a partnership.‘ 

It is not a valid objection, however, to a special finding that 
it is the finding of a compound fact, a complex fact, or a com- 
prehensive fact including many minor and subordinate facts ; nor 
is it liable to objection because it is a conclusion, or an inference 
from the evidence, or from other facts ; for all findings are thus 
necessarily objectionable. The findings of a jury are always con- 
clusions, and can not be otherwise; for in no sense can the jury 
tind ultimate facts., ‘‘ They can find the facts in great detail, or 
they can find them in very general or comprehensive terms. 
And where they find the facts both in detail and in general 
terms, we may disregard the general findings.’’® However, ask- 
ing if a fact stated in the complaint is true is too general 
tion ;® and so too is a conclusion drawn from many facts, 
volving the issue to be tried.’ 


a ques- 
and in- 


Questions not involved in the issues, and consequently imma- 
terial, may be refused by the court, and no error thereby will be 
committed. And if an immaterial special finding is made, the 


1 Trentmore v. Wiley, 85 Ind. 33; 
Toledo, etc. R. Co. v. Goddard, 52 
Ind. 185; Atchison, ete., R. Co. v. 
Plunket, 25 Kan. 188, 

2 Town of Albion v. Hetrick, 90 Ind. 
545; Dubois v. Compau, 28 Mich. 304; 
Harbaugh ». Cicott, 33 Mich. 241. 

>Symmer v. Brown, 13 Ind. 318; 
Comer v. Himer, 49 Ind. 482. 


7 Home Ins. Co. v. N. W. Packet Co., 
82 Iowa, 223, 246. 

8 Manning v. Gasharie, 27 Ind. 399, 
409; Bonham v. Iowa Central Ins. Co., 25 
Towa, 328; Singer Mfg. Co. v. Sammons, 
49 Wis. 316; Eberhardt v. Sanger, 51 
Wis. 72; Kansas Pacific Ry. Co. v. 
Reynolds, 8 Kan. 623, 634; City of Wy- 
andotte v. White, 18 Kan. 191; First 

* Bonner Tobacco Co. v. Jennison, 48 National Bank v. Peck, 8 Kan. 660; 
Mich. 459; Dubois v. Compau, 28 Mich. Trentman v. Wiley, 85 Ind. 33; North- 
304. western Mutual Life Ins. Co. v. Heimann, 

5 Atchison, etc., R. Co. v. Plunket, 25 93 Ind. 24; Hamilton v. Shaaff, 99 Ind. 
Kan. 188. 


63; Sheeohan v. Barry, 27 Mich. 217. 
® Morse v. Morse, 25 Ind, 156, 161. 
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court may ignore it in rendering judgment;' and a failure to 
answer such a question is not error.? Nor is the court bound to 
submit inconclusive questions to the jury;* nor questions that, if 
answered so as to favor the rights of the party asking it, would not 
overthrow the general verdict found against him ;* and a failure 
to answer such questions, if submitted, is not ground of new trial.* 

If a question requested to be submitted to the jury, though 
material, is refused, and another one covering the same point is 
submitted and answered, no error is committed.* If, in answer 
to a question, the jury state a mere conclusion of law, the answer 
and question will be disregarded, unless steps are taken, before 
the jury is discharged, to have it sent back to them.’ Nor is it 
proper to ask a jury if they are satistied upon a given point 
involved in the case.® 

The party has no right to insist that a question shall be submit- 
ted tothe jury inthe exact form in which he framed it, if the sub- 
stance of the question in another form is placed before the jury ; 


and the court may, therefore, remodel it. The form is entirely 


under the control of the court,’ and so is the manner of their 


being propounded.” 

It is the duty of the court not to allow any question to be suh- 
mitted to the jury unless ‘*so framed as severally to present, 
distinctly to the mind of the jury, a single material fact involved 


1 Mays v. Foster, 26 Kan. 518. 

° Finch v. Green, 16 Minn. 355; Toul- 
man v. Swain, 47 Mich. 82; Pettibone v. 
Maclem, 45 Mich. 881. 

3 Dickerson v. Dickerson, 50 Mich. 37; 
Kansas Pacific Ry. Co. v. Reynolds, 8 
Kan. 623, 634; City of Wyandotte v. 
White, 13 Kan. 191; Frankenberg v. 
First National Bank, 38 Mich. 46; Mich- 
igan Paneling Machine & Mfg. Co. v. Pow- 
ell, 38 Mich. 475; Swift v. Plessner, 39 
Mich. 178; Bonner Tobacco Co. v. Jenni- 
son, 48 Mich. 459. 

* Frankenberg v. First National Bank, 
83 Mich. 46; Campbell v. Franken, 65 
Ind. 591. 

5 Pettibone v. Maclem, 45 Mich. 381; 
Kansas Pacific Ry. Co. v. Reynolds, 8 
Kan. 623; City of Wyandotte v. White, 


13 Kan. 191; Dively v. Cedar Falls, 27 
Iowa, 227; Garretty v. Brazell, 34 Iowa, 
100. 

§ Hopper v. Moore, 42 Iowa, 563; Mis- 
souri Pacific Ry. Co. v. Reynolds, 31 
Kan. 182; Chilson v. Wilson, 89 Mich. 
267; Scheible v. Slagle, 89 Ind. 823; 
Terry v. Shively, 93 Ind. 413. 

7 Hagan v. Chicago, etc., Ry. Co., 
59 Wis. 139. 

® Crone v. Reeder, 25 Mich. 304. 

S Allen v. Davison, 16 Ind. 416; Ros- 
ser v. Barnes, 16 Ind. 502; Brooker v. 
Weber, 41 Ind. 426; Nichols v. State, 65 
Ind. 512; Campbell v. Franken, 65 Ind. 
591; American Co. v. Bradford, 27 Cal. 
360. 

1 Allen v. Davison, 16 Ind. 416. 
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in the issue.’’' The court can not be made the mere mouth-piece 


of the party desiring questions to be submitted ; it should revise 
them, striking out all which are mere repetitions, or touch imma- 
terial facts, and change and re-arrange the others, so that, in nat- 
ural order, clearly and briefly, are presented the questions which 
are necessary to bring out any particular fact or facts desired? 
But the party must state the particular facts he desires specially 
passed upon, and not expect the court, generally, to direct the 
jury to find with reference to facts not particularly stated by the 
party himself.® The better practice is to frame the question so as 
to cover the particular points desired to be brought out, and sub- 
mit them to the court; but in this respect care must be exercised, 
for if the question contains objectionable matter, such being 
erroneous in part, the court may refuse it, and is not bound to 
submit a question covering the same ground with the objection- 
able matter left out.‘ 


It is no objection that a question is leading ;° in fact, they 
should be leading.® 

If the question is not sufficient in form, or is otherwise objec- 
tionable, the party desiring to object to its form, or insufficiency, 
must do so when it is submitted or before the jury retire, else he 
will waive his right to object.7. And if additional ones are de- 
sired they should be proposed and submitted to the court with a 
request that they be submitted to the jury.® 

In one case it is said that if a party desires to have the jury 
return a special finding, the request must be made before the 
trial is entered upon.’ But such is not the general rule. The 
request, however, must be made at least before the argument of 
the case begins, where, at least, the argument precedes the in- 


structions of the court given to the jury.” Especially is this 


? Rosser v. Barnes, 16 Ind. 502; City 
f Wyandotte v. Gibson, 25 Kan. 236. 

* Missouri Pacific Ry. Co. v. Holley, 
30 Kan. 465. 

Foster v. Turner, 31 Kan. 58; Mis- 
souri Pacific R. Co. v. Reynolds, 31 
Xan. 132. 

* Brooker v. Weber, 41 Ind. 426. 
Rice v. Rice, 6 Ind. 100. 
® Marshall v. Blackshire, 44 Iowa, 475. 


7 Brooker v. Weber, 41 Ind. 426; Ger- 
hardt v. Swartz, 57 Wis. 24; Manny v. 
Griswold, 21 Minn. 505; Dupond ». Starr- 
ing, 42 Mich. 492. 

* Bradley v. Bradley, 45 Ind. 67. 

® Moore v. Priest, 19 Abb. Pr. 814; 1 
Robt. 632. 

19 Malady v. McEnary, 30 Ind. 278;. 
Hopper v. Moore, 42 Iowa, 567; Glas- 
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true if they are not submitted until the opposite party has closed 
his argument and has not had an opportunity to see them until 
then; or after the jury has returned into court with a verdict 
and before it is delivered.? 

Where the statute provides that the court, at the request of 
either party, may submit certain questions to the jury, it lies 
within its discretion to submit them, and a refusal to do so is not 
erroneous.’ But if the word shail is used, the request is obliga- 
tory and must be complied with if the request has been made 
within the proper time. 

Where the court has a discretion about submitting an interroga- 
tory to the jury, it may withdraw it any time before it is 
answered. But where the jury reported that they could not 
agree on questions submitted and asked if they could return a 
general verdict, and the court told them they could, and no ex- 
ception was taken by counsel, and thereupon they returned a 
general verdict, it was held that a withdrawal of the questions 
had not been made, and a refusal then to require an answer, 
and an exception saved, presented the error of the court in not 
requiring specific answers to the questions submitted.® 

Where it is mandatory upon the court to submit questions 
when requested, to the jury, the court can not withdraw them, 
even if the request is unconditional, and-the statute makes the 
obligation mandatory only in ease the request is qualified by 
the condition that the jury find a general verdict.’ 


State, 65 Ind.512; Fleetwood v. Dorsey Ind. 388; Malady v. McEnary, 30 Ind. 
Machine Company, 95 Ind. 491; Burle- 273; Miller v. Voss, 40 Ind. 307; Gias- 
son v. Burleson, 28 Iowa, 383. In Iowa gow v, Hobbs, 52 Ind. 239; Farnsworth 
it must be submitted to the opposite v. Coots, 46 Mich. 117; Bent v. Philbrick, 
party before argument begins. Crosby 16 Kan, 191; City of Wyandotte v. Gib- 


v. Hungerford, 59 Iowa, 712. son, 25 Kan, 236; Johnson v. Husband, 
1 Wabash, etc., Ry. Co. v. Pretto, 96 22 Kan, 277. 

Ind. 450. > Moss v. Priest, 19 Abb. Pr. 314: s. 
2 Hargrave v. Wellington, 8 Kan. 480. c. 1 Robt. 632. 
Dempsey v. Mayor, ete., 10 Daly, Ebersole v, Northern Central Ry. Co., 


417; McLean v. Burbank, 12 Minn. 580. 23 Hun, 114. See Dempsey v. Mayor, 
* Noble v. Enos, 19 Ind. 72; Max- ete., 10 Daly, 417; and Fraschiero v. 
well v. Boyne, 36 Ind. 120; Campbell v. Henriques, 6 Abb. Pr. (x, s.) 251. 
Frankem, 65 Ind. 591; Williamson v. * Otter Creek Block Coal Co. v. Raney, 
Tingling, 80 Ind. 379; Clegg v. Water- 34 Ind. 329; Summers v. Greathouse, 87 
bury, 88 Ind. 21; Ollam v. Shaw, 27 Ind. 205. Where the court could exer- 
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The Indiana statute, as to the right to have interrogatories 
answered, is conditional, only in case a general verdict is 
returned ; and the same is true of the Iowa statute, and perhaps 
that of other States. A request, therefore, unconditionally 
made may be denied and no error be committed.’ To direct the 
jury to return special answers unconditionally is error; and, if 
not accompanied by a general verdict, the error can not be cured, 
anda new trial must be granted.’ Such findings, standing thus 
alone, are of no force, and can not be made the basis of a judg- 
ment.® 

Where a statute made it obligatory upon the court, upon 
request, to instruct the jury in writing, a direction not in writing 
to answer certain questions was held not to be such an instrue- 
tion as was contemplated by the statute.* 

The jury must answer the questions submitted to them, if 
proper at least, and can not avoid them; neither can the court 
excuse them from answering where the statute renders it obliga- 
tory upon it tosubmit them tothe jury. They must be answered 
fully and without evasion; clearly and intelligibly.* Therefore, 
to instruct the jury that if there is such a lack of evidence as to 
any fact to which a question is directed that they could not 
determine the affirmative or negative, they should not answer, is 
error.® Even though the question cover a fact admitted, it must 
be answered, for the party asking it has the right to have the facts 
spread of record in this way.’ Nor cana special verdict be made 


cise a discretion about submitting ques- 
tions, and refused to do, not asa matter 
of discretion, but because, laboring under 
an erroneous impression of the law, the 
judge thought he had no power to sub- 
mit them at the time the request was 
made, his refusal was held such an error 
as to reverse the case. Jaspers v. Low, 17 
Minn. 296. 

1 Shultz v. Cremer, 59 Iowa, 182; 
Woolen v. Whitacre, 91 Ind. 502; Tay- 


390; Schenck v. Butsch, 32 Ind. 338; 
Killion v. Eigenman, 57 Ind. 480; Michi- 
gan Southern, etc., R. Co. v. Bivens, 
13 Ind. 263. 

2 Rea v. Rea, 85 Ind. 387; Paine v. 
Lake Erie, etc., R. Co., 31 Ind. 283. 

8 Endaly v. Endaly, 37 Ind, 440; Mc- 
Ilvain v. State, 80 Ind. 69; Woolen v. 
Whiteacre, 91 Ind. 502. 

* Trentman v. Wiley, 85 Ind. 33. 
5 Summers v. Greathouse, 87 Ind. 205; 


lor v. Burk, 91 Ind. 252; Williamson v. 
Yingling, 88 Ind. 879; MclIlvain v. State, 
80 Ind. 69; Long v. Doxey, 50 Ind. 385; 
Cleveland, etc., Ry. Co. v. Bowen, 70 
Ind. 478; Manning v. Gasharie, 27 Ind. 


Buntin v. Rose, 16 Ind. 209; Maxwell v. 
Boyne, 36 Ind. 120; First Nat. Bank v. 
Peck, 8 Kan. 660. 

& Maxwell v. Boyne, 36 Ind. 120. 

7 Durfee v. Abbott, 50 Mich. 479. 
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to take the place of special findings.’ The failure to compel an 
answer is the same as if the court should refuse to submit: the 
question.’ Nor can the court instruct the jury that if there is an 
entire absence of evidence upon the question submitted, they may 
return an answer to that effect.’ But if a failure to answer a 
question cannot affect the verdict against the party asking them, 
is not error.* 

It is no uncommon device of a jury to bring an answer that 
they ** don’t know anything about the facts called for by the 
question. This is the same as no answer, and they should be 
required to answer positively.° In one case the court said that 
‘‘it was their business to know, or to state that from the evi- 
dence in the cause they were unable to answer the question.’’*— 
Yet in a case of a railroad accident where the jury were required 
to state ** the hour and minute ”’ at which the accident occurred, 
and they returned that ** from the evidence adduced, we cannot 
so accurately answer,’’ and on being remanded, returned a fur- 
ther answer that ** from the nature of the question, we cannot 
so positively answer,’’ it was held that they were excused from 
any further effort to give ‘*the hour and minute,’’ even though 
two witnesses had testified that it ** occurred between 11: 40 and 
11:45 a. m.’’ The court said: ‘It is certain, we think, that 
the jury could not, from the evidence of these two witnesses, 
give ‘the hour and minute’ at which the wreck occurred; and it 
was the precise time to a minute, and not an approximation of 
the time, which the question required the jury to give in their 
answer thereto.’’? In another case the jury answered that 
‘the weight of the evidence justifies the jury in answering no.”’ 
This was held to be equivalent to a negative answer. In the 
same case, where it was asked whether a certain person prior to 


! Leavenworth, etc.. R. Co. v. Rice, v. Consolidated Ranch Co. of Kansas 
10 Kan, 426. City. 31 Kan. 6502; Morrow >». ‘ 


2 City of Wyandotte, 25 Kan, 276. Commrs. Saline Co., 21 Kan. 484; Dar- 
3 Crone v. Reeder, 25 Mich, 304. ling v. West, 51 Iowa, 259. “ We think.” 
* Johnson v. Continental Ins. Co., 39 and *“* we have reason to believe”’ so and 
Mich. 83. so were held sufficient. Martin v. Cen- 
> Buntin v. Rose, 16 Ind. 209; Max- tral lowa Ry. Co., 59 Iowa, 411. 
well v. Boyne, 36 Ind. 120. 7 Pittsburg, etc., R. Co. v. Williams, 


5 Sage v. Brown, 34 Ind. 464; Beehler 74 Ind. 462. 
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a named day did not have a disease of the kidneys for which he 
received medical treatment, and the jury answered ‘ he may 
have received medical treatment for that disease, but we believe 
if he did, he received treatment for a disease he did not have,” 
this was held sufficient, and equivalent to ‘* we believe he did not 
receive such treatment for a disease of the kidneys.’’' Where 
the question was, ‘* what amount has he failed to account for;” 
and the answer was, ‘in our judgment, eleven hundred and 
sixty-six dollars,’’ this was held sufficient ; the words * in our 
judgment’’ not rendering it uncertain. In the same case the 
expression ‘* can’t say definitely was held insufficient; and 
likewise to the question ** did the plaintiff sell fifty-two thousand 
feet of ash lumber to the defendant, during the year 1873,”’ the 
answer was ** yes, ash and oak,’’ and it was held insufficient.’ 
So, answering ‘* we think it was,’’ ** we think not,’’ ‘* we think 
she did,’’ and * we think they were,’’ were held insufficient.’ 
If there is no evidence covering the point to which the question 
is directed, the jury may answer there is none.‘ 

But if the jury is discharged without answering a question, and 
no objection forthat reason is made at the time of the discharge, 
the error is waived; even though they have sealed their verdict 
and delivered it to the clerk to be by him opened in open court 
in their absence, no effort being made to get them together when 
it is opened.® So, if the answers are not responsive to the ques- 
tions, or are uncertain, a motion to have the jury sent back to 
their room and re-answer the questions must be made when the 
verdict is returned, else the right to have full answers will be 
waived.® 

Where the general verdict had been entered by the clerk in 
his minutes but had not been confirmed by the court, and it was 
discovered that the jury had not answered the interrogatories 
submitted to them, it was held that the court did not err in com- 


1 Mutual Benefit Life Ins. Co. v. v. Lewis, 36 Ind. 288; Bradley v. Brad- 


Cannon, 48 Ind. 264. ley, 45 Ind. 67. 
2 Peters v. Lone, 55 Ind, 391. 6 Bradley v. Bradley, 45 Ind. 67; 
* Hopkins v. Stanley, 43 Ind. 553. Barkon v. Sanger, 47 Wis. 500; Arthur 


* Williamson v. Yingling, 80 Ind. 379. _v. Wallace, 8 Kan. 267; Hazard Powder 
5 Long v. Duncan, 10 Kan. 294; Vater Co. v. Viergutz, 6 Kan. 471; Kansas _ 
Pacific Ry. Co. v. Pointer, 14 Kan. 37. 
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pelling them to return and answer these interrogatories, leaving 
them untrammeled to return a general verdict as they saw fit.’ 

An evasive question may be evasively answered, and it is not 
error to compel a definite answer.’ A failure to have a question 
answered specifically, or an effort not made to that effect, may 
work an injury to the party complaining of its incompleteness ; 
for his lack of diligence will be taken as an evidence that a spe- 
cific answer would be damaging to the person complaining.® 

If a special verdict has been demanded, however, neither 
party can demand that interrogatories be also submitted ;* but 
if the jury has the right to return a special verdict or a general 
verdict, then they are bound to comply with the request only in 
the event they return the latter.’ 

The statute giving the right to demand the submission of spec- 
ial questions does not apply to criminal cases.® 

If the jury fail to agree upon a general verdict, their answer 
to special questions can not be considered.’ 

Where a statute requires the verdict to be signed by the 
foreman, it applies to the interrogatories, and it is error to 


receive them unsigned ;* but if no objection is made at the time 
of their reception, the error is waived, and a motion for a venire 


de novo for that reason cannot be insisted upon.’ The better 
practice is to have each interrogatory separately signed.” Ques- 
tions answered orally form no part of the record and can not be 
considered." 

The practice of submitting a vast number of interrogatories to 
a jury is frequently criticised by the courts; nevertheless the 
practice continues, and in fact is growing worse. If the par- 
ties agree to it, the jury may be excused from returning a general 


1 Tarbox v. Gotzoin, 20 Minn. 139. 

* Urbank v. Chicago, etc., Ry. Co., 47 
Wis. 59. 

® Kansas Pacific Ry. Co. v. Painter, 14 
Kan. 37. 

* Rosser v. Barnes, 16 Ind. 502; 
Chapin v. Clapp, 29 Ind, 614. 

5 Hendrickson rv. Walker, 32 Mich. 68. 

® State rv. Ridley, 48 Iowa, 370; Peo- 
ple v. Marion, 29 Mich. 32. 


7 Leffel v. Leffel, 35 Ind. 76; Hardin 
v. Bresmer, 25 Iowa, 264. 

8 Sage v. Brown, 34 Ind. 465. 

% Vater v. Lewis, 36 Ind. 288, 

1 Sage v. Brown, 34 Ind. 465. 

1. Moss v. Priest, 19 Abb. Pr. 314. 

2 City of Indianapolis v. Lawyer, 38 
Ind. 348; Atchison, etc., R. Co. v. Plun- 
ket, 25 Kan. 188. 
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verdict, and then the special findings may serve as a special ver. 
dict.! If the interrogatories and answers thereto are so numerous 
as to cover all the issues in the case they may be used as a special 
verdict,? even though no general verdict is rendered,’ in pur- 
suance of the express direction of the court not to return one. 
But in such a case all the issues must be covered.’ And if the 
special questions cover all the issues, it is not error to direct the 
jury to find a special verdict, although, without the questions it 
would have been compulsory on the court so to direct.® 

Questions answered must be disregarded if the court has not 
submitted them to the jury’sconsideration. It must, therefore, on 
appeal affirmatively appear by the record that they were submit- 
ted to the jury, else no consideration will be paid to them.’ The 
statute usually requires the special findings to be recorded with 
the general verdict ; where this is the case they are treated the 
same as the general verdict, and made a part of the record in 
the same way, and no bill of exceptions is necessary to bring 
them into the record.’ A failure to answer a question not sub- 
mitted by the court is no error.’ 

All the statutes provide that if the special interrogatories are 
‘* inconsistent ’’ with the general verdict, they shall prevail over 
the latter. The word ‘ inconsistent ’’ ‘‘ does not mean that the 
special findings are inconsistent with each other, nor does it 
mean that some of the special findings are inconsistent with the 
general verdict ; but it means either that, taken as a whole, the 
special findings are inconsistent with the general verdict, or that 
the facts found in one or more of the answers to interrogatories 


1 Carr v. Carr, 4 Lans. 314. 
2 Rea v. Rea, 35 Ind. 387 ; Toledo, etc., 
R. Co. v. Hammond, 33 Ind. 379; 
Terre Haute, ete., R. Co. v. M’Kinley, 
33 Ind, 275. 

3’ Crossen v. Swoveland, 22 Ind. 427. 

* Paine v. Lake Erie, etc., R. Co., 31 
Ind. 288. 

5 Rea v. Rea, 35 Ind. 387; Kealing v. 
Voss, 61 Ind. 466, 

® Longsdale v. Bouton, 12 Ind, 467. 

7 Fleming v. Potter, 14 Ind. 486; Ast- 
ley v. Capron, 89 Ind. 167; Watkins v. 


Pickering, 92 Ind, 332; Elliott y. Russell, 
92 Ind. 526; Hervey v. Parry, 82 Ind. 263; 
Cleveland, etc., R. Co. v. Bowen, 70 
Ind. 478; Hamilton v. Shaaff, 99 Ind. 63; 
Aiken v. Ising, 94 Ind. 507; Groves ». 
Thomas, 95 Ind. 361; Cincinnati, ete, R. 
Co. v. Heim, 97 Ind. 525. 

8 Salander v. Lockwood, 66 Ind. 285; 
Monroe v. Adams Express Co., 65 Ind. 
60; Horn v. Eberhart, 17 Ind. 118; Booth 
v. Griffith, 97 Ind, 241. 

9 Ogle v. Dill, 61 Ind, 438. 
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exclude every conclusion that will authorize a recovery for the 
plaintiff.” 1 If, therefore, two interrogatories and answers are 
inconsistent with each other, one of them also inconsistent with 
the verdict, the court will let the verdict stand ;? and if in conflict 
with each other, and both with the general verdict, they both will 
be disregarded.* But the special findings, although inconsistent 
with each other and with the verdict, may show such a conflict of 
rights and views of the evidence as to justify the court in grant- 
ing a new trial; and in this the cases are in harmony with the 
Massachusetts, New Hampshire and Maine cases already cited. * 
Where a case of such inconsistency arose, and some of the special 
findings were in favor of the plaintiff and some in favor of the 
defendant, and where they also showed that the jury found facts 
both ways, it was held error to render judgment for either party.’ 

From the face of the record the antagonism must appear.® 
‘The special findings override the general verdict only when 
both can not stand, and this antagonism must be apparent upon 
the face of the record, beyond the possibility of being removed 
by any evidence legitimately admissible under the issues, before 


the court can be successfully called upon to direct judgment in 
favor of the party against whom a general verdict has been ren- 


dered.’?’? ** It must be remembered that a special finding must 
be irreconcilably inconsistent with the general verdict, before the 
latter can be set aside and the former substituted in its place.’’ ® 


1 Indianapolis, etc., R. R. Co. v. Stout, 


53 Ind. 148, 147. 

2 Foster v. Gaffield, 34 Mich. 356; 
Keeler v. Robertson, 27 Mich. 116; St, 
Louis, etc, Ry. Co. v. Ritz, 82 Kan. 
404; Noaker v. Morey, 30 Ind. 103. 

3 Robinson v. Ferrier, 82 Ind. 506. 

* Shoemaker v. St. Louis, ete., Ry. 
Co., 30 Kan. 859; Atchison, etc., R. 
Co. v. Moher, 23 Kan. 163; Missouri 
Pacific Ry. Co. v. Holly, 30 Kan. 465. 

5 Shoemaker v. St. Louis, etc., Ry. 
Co., supra. 

6 Indianapolis, etc., R. R. Co. v. Stout, 
53 Ind. 148; Amidon v. Gaff, 24 Ind. 128. 

7 Amidon v. Gaff, 24 Ind. 128. 

8 Woolen v. Withmier, 70 Ind. 108; 


Lassiter v. Jackman, 88 Ind. 118; An- 
derson v. Hubble, 93 Ind. 570; Croy v. 
Louisville, etc., Ry.Co. 97 Ind. 126; 
Detroit, ete, R. Co. v. Barton, 61 Ind. 
293; Wiley v. Pavey, 61 Ind. 457; In- 
dianapolis, etc., R. Co. v. McCaffrey, 
62 Ind. 552: Scheible v. Law, 65 Ind. 
832; Salander v. Lockwood, 66 Ind. 285; 
Hazard Powder Co. v. Viergutz, 6 Kan. 
471; Lemke v. Chicago, etc., Ry. Co., 
89 Wis. 449; Haar v. Chicago, etc., Ry. 
Co., 41 Wis. 44; Dorris v. Town of 
Farmington, 44 Wis. 425; U. S. Trust 
Co. v. Harris, 2 Bosw. 75; Ogg v. Shehon, 
17 Neb. 323; s. c. 22 N. W. Rep. 556; 
Tobie v. Commrs. of Brown County, 20 
Kan. 14; Dupont v. Starring, 42 Mich. 
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‘** The court will not presume anything in aid of the special find- 
ings of fact, but on the contrary, will indulge every reasonable 
presumption in favor of the general verdict.’ ‘* All presump- 
tions must be made in favor of harmony, when harmony is pos. 
sible, because both tindings are under the same oath.”’ ” 

A single interrogatory and answer thereto cannot be singled 
out to overthrow the general verdict, if the remaining interroga- 
tories, andthe answers taken with it, render all of them in harmony 
with such general verdict.* Any question the court is not bound 
to submit to the jury may be disregarded if it has been submit- 
ted.* Of course, this does not apply to a case where a proper 
question is submitted to the court after the time allowed for 
submission, but is notwithstanding given to the jury. An errone- 
ous question may be withdrawn from the jury’s consideration at 
at any time.® 

In this, as in other questions of practice, the appellate court 
will indulge every reasonable presumption in favor of the cor- 
rectness of the general verdict and the lower court’s ruling on 
the answer to interrogatories.° 

It is error, however, for the court, in submitting questions to 
a jury, to instruct them that they must so answer the questions 
that they will be in harmony with the general verdict, and it is 
error sufficient to authorize the granting of a new trial.’ Yet 
when certain questions were submitted to the jury, and the court 
instructed them if they answered these questions in one way to 


492: Sims v. Mead, 29 Kan. 124; Dow- 3 Strecker v. Conn, 90 Ind. 469; Louis- 


son v. Shirk, 2 N. E. Rep. 292; Thomas 
v. Reynolds, 29 Tenn. 304; Partonier v. 
Pretz, 24 Kan. 238; Gripton v. Thomp- 
son, 32 Kan. 367; Baird v. Chicago, etc., 
R. Co., 55 Iowa, 121; s.c.7 N. W. Rep. 
460; Hardin v. Branner, 25 Iowa, 364; 
Lamp v. First Pres. Soc., 20 Iowa, 127; 
Leese v. Clark, 20 Cal. 387. 

1 Lassiter v. Jackman, 88 Ind. 118; 
Bonham v. Iowa Central Ins. Co., 25 
Towa, 328. 

2 Foster 'v. Goffield, 34 Mich. 356; 
Jones v. Smiles, 8 Ore. 127; Close v. At- 
kins, 39 Towa, 521; Mershon v. Nat. Ins. 
Co., 24 Iowa, 87. 


ville, etc. Ry. Co. v. Head, 80 Ind. 
117; McClure v. McClure, 74 Ind. 108; 
Grand Rapids, etc., R. Co. v. Boyd, 65 
Ind. 526. 

4 Foster v. Goffield, 34 Mich. 356; 
Petrie v. Boyle, 56 Iowa, 163. 

5 Morsev. Morse, 25 Ind. 156. 

6 Indianapolis, etc., R. Co. v. Stout, 
58 Ind. 143; Burleson v. Burleson, 28 
Texas, 883; Nichols v. Weaver, 7 Kan. 
373. 

7 Cole v. Boyd, 47 Mich. 98; People 
v. Murray, 52 Mich. 288; Usher v. Hiatt, 
18 Kan. 195. 
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return a general verdict for the plaintiff, and if another way 
to return such verdict for the defendant, it was held not error, 
when afterwards the jury returned the questions with their 
answer, but without any general verdict, to direct them to incor- 
porate a general verdict with the questions and answer, and to 
state for whom the verdict should be.’ 

In Indiana the statute expressly directs that when the special 
findings are inconsistent with the general verdict, ‘* the former 
shall control the latter, and the court shall give judgment accord- 
ingly.’’ A similar clause is inserted in the statutes of Minne- 
sota, Missouri, California, Nebraska, and New York: while the 
obligation to render judgment ‘ accordingly’’ in Towa and 
Kansas is discretionary. 

But to take advantage of this inconsistency, a motion for a 
judgment on the special findings must be made by the party 
desiring to obtain the benefit of them ; and unless this motion is 
made the court is justified in disregarding them.? Where the 
motion was ‘* for the error [that] the parol contract referred to 
in said findings contradicts the record under which the defendant 


claims title to the land in controversy,’’ this was held not a 
motion for a judgment such as is contemplated by the statute.® 
“Tf the court refuse such motion, the party making it can 


except, and on appeal assign this ruling for error ;’’ and enter- 
ing the exception on the record by the clerk is sufficient without 
renewing it in a bill of exceptions.*| And the motion must be 
broad enough to cover all the questions and answers, and not a 
portion of them.° 

The motion for a judgment does not cut off a motion for a 
new trial;* nor by such a motion can the sufficiency of the 
special finding be presented to overthrow the general verdict.’ 


1 Mooney v. Olsen, 22 Kan. 69. non v. May, 42 Ind. 92; Indianapolis, 

2 Stockton v. Stockton, 40 Ind. 225; ete., R. Co.v. McCaffrey, 62 Ind. 552; 
Brickley v. Weghorn, 71 Ind. 497. Murray v. Phillips, 69 Ind. 56. 

> Farley v. Eller, 40 Ind. 319. 7 Stockton v. Stockton, 40 Ind. 225; 

* Stockton v. Stockton, 40 Ind. 225. Brickley v. Weghorn, 71 Ind. 497; 

5 Byron v. Galbraith, 75 Ind. 134. Adamson v. Rose, 30 Ind. 380; Ander- 

® Nichols v. State, 65 Ind.512; Bran- son v. Hubble, 97 Ind. 570. 
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So, a motion for a new trial is not a waiver of a motion for judg- 
ment on the fact specially found.! 

If the answers to the questions submitted are not sufficient 
or not responsive, their sufficiency or responsiveness cannot be 
raised by a motion for a venire de novo, nor will a motion fora 
venire de novo lie because of an inconsistency or conflict between 
the answer to interrogatories and the general verdict.® 

When the special findings are contrary to the evidence, the 
person desiring to avoid them can only do so by a motion for a 
new trial, assigning as a reason, that the special findings are not 
supported by the evidence,‘ and, in the absence of the evidence, 
the appellate court will presume the special findings to be cor- 
rect.® 

As has already been stated, a special finding may be used in 
ruling upon a motion for a new trial, and in this respect it seems 
to be used more in Kansas than in any other State. Thus, 
where important and material special findings were without 
any support from the evidence, and others were evasive and incon- 
sistent with each other, and from them it appeared that the 
jury misconceived the import of certain portions of the evi- 
dence, a new trial was held proper.’ So, it was said that if the 
special question is upon an important fact, although not neces- 
sarily a determinative one, and the answer of the jury is contrary 
to the evidence, a fair trial can not be presumed to have been 
had, and a new one should be granted.’ This is especially true 
in Kansas if the special findings afford no basis for a judgment 
upon them.? 


1 Leslie v. Merrick, 99 Ind. 180. 

* Hartman v. Flaherty, 80 Ind, 472; 
Williamson v. Yingley, 80 Ind. 379; 
Spraker v. Armstrong, 79 Ind. 577; 
Byram v. Galbraith, 75 Ind. 134; West 
ve Cavine, 74 Ind. 265. 

* Brickley v, Weghorn, 71 Ind. 497; 
Vater v. Lewis, 86 Ind. 288; McElfresh 
v. Guard, 82 Ind. 408. But see, contra, 
Peters v. Love, 55 Ind. 891. 

* Murray v. Phillips, 59 Ind. 56; How 
v. Lincoln, 28 Kan. 468. 


5 Blew v. Hoover, 30 Ind. 450. 

® See Atchison, etc., R. Co. v. Weber, 
82 Kan. 543; Union Pacific Ry. Co. v. 
Shannon, 32 Kan. 446. 

7 Atchison, etc., R. R. Co. v. Brown, 
82 Kan. 757. 

8 Baldwin v. St. Louis, etc., Ry. Co., 
63 Iowa, 210. See McCarty v. James, 62 
Iowa, 257; Hazard Powder Co. v. Vier’ 
gutz,6 Kan. 471, 486. 

® Minneapolis Harvester Works Co. 
v. Cummings, 26 Kan, 367. 
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Where the special findings were inconsistent with the general 
yerdict for the plaintiff, it was held that he was not injured by 
an arrest of the judgment on the general verdict ; because, oth- 
erwise the judgment would have been for the defendant.’ 

The granting of a new trial has the effect of setting aside the 
special finding.’ 

Sometimes it may happen that the court has erroneously 
instructed the jury, and such error is cured by special find- 
ings showing that the jury were not misled.? So on a motion 
for judgment the court is not bound by its instructions given, if 
erroneous, and should consider what the law is; and to grant 
such a motion is error when it can be sustained only by the 
erroneous view of the law expressed in the instructions, even 
though the adverse party have not excepted to the instructions.* 

If the court, when the statute is mandatory, refuse to submit 


‘to the jury a proper question, or refuse to require a specific 


answer, the only remedy is to except, at the time, to the refusal 
of the court, and assign it as a cause for a new trial when the 
motion for it is made.® 

If the lower court err in overruling a motion for a verdict on 
the special findings, the appellate court will reverse the judg- 
ment and direct the lower court to render judgment in accord- 
ance with the motion, without sending it back for a new trial.® 
In such an instance, however, if the motion is made by the 
party asking affirmative relief, the special findings must cover all 
the material facts entitling him to relief.’ 

The statutes authorizing special findings are not binding upon 
the court, in equity cases where a jury is called in to decide 
questions of fact; and if special questions are submitted and 


1 Lempke v. Chicago, etc., Ry. Co., 
39 Wis. 449; Haas v. Chicago, etc., Ry. 
Co., 41 Wis. 44; Davis v. Town of Far- 
mington, 44 Wis. 425. 

2 Hollenbeck v. Marshaltown, 62 
Iowa, 21. 

8 Worley v. Moore, 97 Ind. 15; Cleve- 
land, ete., R. Co. v. Newell, 8 N. Eng. 
Rep. 836. 

* Baird v. Chicago, etc, Ry. Co., 


61 Iowa, 359; distinguishing Roberts v. 
Corbin, 28 Iowa, 355. 

5 Astley v. Capron, 89 Ind. 167. 

© Smith v. Zent, 77 Ind. 474. 

7 Cray v. Louisville, ete., Ry. Co., 
97 Ind. 126. For Minnesota practice, see 
Newell v. Hamilton, 22 Minn. 19. See 
Phenix Water Co. v. Fletcher, 23 Cal. 
481; McDermott v. Higby, 23 Cal. 489. 
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answered, the court may disregard them, if it sees fit to do 
so.' 

A question of this kind may arise in practice. Suppose either 
party has asked the court to submit interrogatories to the jury, 
aud the jury return that they can not agree on their answer to 
these interrogatories, but can agree on a general verdict,— can the 
party asking for the submission of them withdraw them with 
leave of the court over the objection of the opposite party ? 
The writer has found no decision on this point. On reason it 
would seem that if the verdict should be in favor of the objecting 
party, the error would be cured or unavailable, for he has noth- 
ing to complain of. If the verdict should be against him, and 
the interrogatories, if answered in his favor, are not sufficiently 
inconsistent with the general verdict to overthrow it, then the’ 
error is an immaterial one; for he could derive no benefit from 
the special findings. But if the verdict is against him, and the 
answers and interrogatories, if in his favor, would overthrow the 
general verdict, then he should certainly have a right to insist on 
their being answered, and especially so if he has asked similar 
questions to be submitted which the court has refused because 
covered by those submitted. 


W. W. THorRNTON. 
CRAWFORDSVILLE, IND. 


1 Jennings v. Durham, 101 Ind. 891: 
Learned v. Tillotson, 97 N. Y. 1. 
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PRIVITY OF ESTATE. 


Sir George Jessel, the late Master of the Rolls, in delivering 
the opinion of the court in Frith ». Osborne, uses the following 
striking, if not startling language:' ‘+ It is too late to argue 
any question as to real estate law in this country upon principle. 
Real estates are held upon title; the law is founded upon the 
extraordinary caprices of former real property lawyers, supposed 
to be derived from the rules of feudal tenure. It is often im- 
possible to find the principle upon which a decision is founded 
or whether there is any principle at all; therefore it becomes 
incumbent upon every judge to look at the authorities and to 
see how far the authorities have settled the law, and to follow 
them implicitly if he finds that the law is settled.”’ 

That it is too late to argue questions of real property at the 
common law upon principle is particularly consoling to one who 
has sought through the authorities for an accurate and lucid idea 
of privity of estate. To comprehend the meaning of the ex- 
pression privity of estate is a task of the utmost difficulty. The 
judges conclude, mostly by enthymeme, the existence of privity 
of estate, declaring special circumstances to constitute or to fail 
to constitute such privity, with no statement of the general 
requisites of which the facts in the case decided are a particular 
instance. Indeed, the courts seem to appreciate no difficulty in 
grasping this major premiss, the knowledge of which they are 
ever presuming; and notwithstanding the important rights and 
liabilities which are decided to depend upon privity of estate, 
no adjudication of its complete meaning is to be found. 

It is the purpose of this article, following the rule indi- 
cated by the Master of the Rolls, primarily to examine how far 
the authorities have settled the requisites of privity of estate, and 
also, if possible, to pluck from the essence of those authorities 
the principles in which such requisites are grounded ; so that a 


1 L, R. 3 Ch. Div. 523. 
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test may be obtained by which privity of estate in all its bear. 
ings may be concluded. 

At the threshold of this discussion it is necessary to determine 
the general meaning of privity. Privity is a word of ancient and 
diversitied use at the common law. Greenleaf,’ attempting a 
definition, declares privity to be a ‘* mutual or successive rela- 
tionship to the same rights of property.’’ Whatever the merit 
of this definition be, as formulating the result of the authorities, 
it seems to cast little light upon an intellect blank to the concept. 
Privity, from the face of the term, indicates «a connection or 
relationship. Thus, privity of contract is the mutual relation- 
ship between contractor and contractee, which springs into being 
from the concurrence of the elements of « valid contract. 

But the nature of the relationship expressed by privity of 
estate (beyond the fact that it is a relationship existing between 
the owners of estates in land) is involved in a complexity which 
only a thorough investigation of the doctrines in which it is min- 
gled can unravel. 

The determination of the meaning of privity of estate is 
necessary, principally, in deciding when covenants will run with 
land and when an estoppel will be extended beyond the parties 
immediately affected thereby. The authorities upon these two 
doctrines will, then, lead to the understanding of privity of estate. 


I. Priviry or Estate in THE Law or CovENANTS RUNNING WITH 
THE LAND. 


That a covenant in a deed becomes attached to land so as 
pass to grantees of the parties to the covenant its subject-mat- 
ter, must touch and concern, become guodammodo annexed to 
the land so as to affect its value, quality, or mode of enjoyment 
and also privity of estate, at the time of entering into the cov- 
enant, must exist between covenantor and covenantee:? ‘* So 
the law has been laid down in all the cases turning on this point 


1 Greenleaf on Evidence, sect. 189. by, 24 Md. 127; Morse v. Gardner, 19 

2 Hare’s Notes to Spencer's Case, Pick. 449; Hurd v. Curtis, 19 Pick. 
Am. Ld. Cases, p. 139 (ed. of 1855); 462, 463; Webb v. Russell, 3 Term Rep. 
2 Washburn R. P., 284; Glenn v.Can- 393; 7 H. & J. 122, 123. 
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since Spencer’s Case.’’' In deciding, therefore, that a covenant 
would affect assignees of the covenantor’s land, the courts were 
obliged to determine that privity of estate existed between the 
parties to the covenant and that the assignee succeeded to such 
privity. 

Privity of estate was determined always to exist between par- 
tiesto tenure. To state more fully and accurately the proposi- 
tion: Privity of estate in the law of covenants running with the 
land exists wherever tenure is found or wherever that relation 
exists which at the feudal law would have given rise to tenure. 
To extract a definition from this enumeration: Privity of estate 
in the law of covenants running with the land, in one of tts con- 
cepts, is the mutual relationship consequent on tenure between 
the immediate parties to the tenure. 

Before proceeding to demonstrate this proposition it is proper 
to determine what is tenure. ‘‘ Tenure is such a holding of land 
as is coupled with a service.’’ ? Originally at the feudal law all 
lands in England were held in tenure, without regard to the 
quantity of the estate. Prior to the statute Quia Emptores 
which abolished subinfeudation and made all lands holden imme- 
diately of the king, every feoffor or grantor of the fee owed 
service to his feoffor or grantor, and so a chain of services 
mounted up to the lord paramount, the king, whose holding 
alone was allodial, owing no service. Quia Emptores destroyed 
the element of the estate, which hitherto had remained in the 
feoffor or grantor in fee after a conveyance, and, therefore, the 
relationship of tenure between grantor and grantee. But tenure 

exists between the king and every tenant of a fee simple estate, 
as also between the reversioner and the tenant in possession. 
Before the separation of the American colonies from England, land 
in America lay also in tenure, as it remained subsequently to the 
passage of Quia Emptores. But the Revolution destroyed all 
fealty not due the state, and fealty to the state is not determined 
by being a land owner.® 


1 Hurd v. Curtis, 19 Pick. 463. 10; Wallace v. Harmstad, 44 Pa. 
21 Crabb’s Law of R. P. 193; Bou- St. 492; Matthews v. Ward, 10G, & J. 
vier’s Law Dictionary. 450, 451. 

3 Taylor’s Landlord and Tenant, sect. 
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By the destruction of this chief characteristic of tenure, fealty 
land came to be held allodially in the United States. The term 
tenure, however, is preserved, and, stripped of its feudal incidents, 
indicates merely a conditional holding. The most common 
instance of such holding is landlord and tenant. But wher- 
ever the relation of tenure would have existed before the Reyo- 
lution, or at feudal law, all the consequences of tenure, except 
fealty, remain; so far, of course, as such consequences are not 
altered by statute. Thus, in Wallace v. Harmstad,' the 
court held that in Pennsylvania lands do not lie in tenure, 
feudally understood, title to land for the reasons stated 
above being allodial; and also decided that, since the statute 
Quia Emptores is not in force in that State, a rent reserved on 
a conveyance in fee simple is a rent service. 
will be shown, is dependent for its existence on that relationship 
which at the feudal law produced tenure. - Tenure, it should be 
noted, did not exist between grantor and grantee of incorporeal 
hereditaments. Corporeal hereditaments lay in tenure and in- 
corporeal hereditaments, with one or two exceptions to be noted, 
lie in grant. 

With this preliminary discussion of the meaning of tenure, 
an examination of the proposition that privity of estate is con- 
sequent on the relationship which would have produced tenure 
will be attempted. 

That privity of estate was consequent wherever tenure existed 
is indicated by Lord Coke in his Commentaries on Littleton. 
On page 271 a privity of estate is illustrated as existing be- 
tween donor and donee, lessor and lessee; and on page 352a 
the illustration is extended to feoffor and feoffee. When it is 
remembered that a deed operating under the Statute of Uses 
creates the same relations between grantor and grantee, so far 
as tenure is concerned,’ as existed between feoffor and feoffee, 
these enumerations seem to embrace (with the exception of those 
incorporeal hereditaments which lie in tenure and will support 
privity of estate, as will be shown) the entire extent of tenure. 
Hence, according to Lord Coke, privity of estate is consequent 


1 44 Pa. St. 492. 2 Sugden on Vendors, *578, 579. 
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on the relation which created tenure. All who became substi- 
tuted for, by succeeding to the estate of, one of the parties to 
the tenure, whether such succession was by act of the parties or 
by operation of law, became a privy in estate with the other 
party to the tenure, and whenever between the parties to a 
grant or feoffment tenure arose, privity of estate between such 
parties was simultaneously created. Although the same privity 
exists, whatever be the mode of conveyance, still an heir! succeed- 
ing to his ancestor’s privity by act of law was called privy in law, 
in contradistinction to one who succeeded by act of the parties, 
who was called simply privy in estate. A privy in law is also 
privy in estate. Lord Coke therefore embraces privies in deed - 
(deed expressing a conveyance by act of the parties) and privies 
in law, under the general term privies in tenure.” 

The proposition now contended for is also sanctioned by the 
decisions which extend, beyond the parties thereto, /iability on 
covenants touching the land. 

It has been doubted whether privity of estate is necessary 
to extend the benefit of covenants touching and concerning the 
land to assignees of the land; but it is undoubted that the bur- 
then of a covenant will always remain with the immediate par- 
ties unless privity of estate carries it to assignees of the land. 
Now, in every case in which the covenantor and covenantee were 
parties to tenure, the courts have enforced liability against assign- 
ees of the land. Inthe simplest instance of tenure, lessor and 
lessee, there can be no doubt of this. 

In Easterly v. Sampson,* a covenant by a lessee, for himself 
and assigns, to erect a new smelting mill, was held to run with 
the land. Spencer’s Case is authority that’ the burden of the 
covenant will run where the tenure of landlord and tenant exists.° 
In Ingersoll v. Sargeant it is shown that the burden of cove- 
nants would run with the fee at common law, tenure existing 
between feoffor and feoffee.’’ ® 


1 19 Pick. 449. ‘9 B. & C. 505, 506, and 6 Bing. 644. 
2 Co. Litt. 27la; Bates v. Norcross, 5 Spencer’s Case, 1 Smith’s Ld. Cas. 
17 Pick. 14. p- 147. 
3 Notes to Spencer’s Case, 1 Smith’s 6 1 Whart. 853; 9 Pick. 52; 4 Cush. 
Ld. Cas. 140. 442. 
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That privity of estate arises, unless prevented by statute, from 
the relation which at common law would have produced tenure, is 
atiirmatively demonstrated by the following authorities concern- 
ing rent service. 

At common law, as has been said, wherever there was tenure, 
services were due from the tenant to his lord. If no express 
services were agreed on, the tenant, the feoffee, or grantee, held 
of his feoffor or grantor by the same services as the latter of his 
lord. The feoffor or grantor, after the Statute of Uses, could 
reserve these services in the nature of a rent, and such a rent was 
called a rent service to which distraint as of common right was 
incident. ‘*Rent service was an essential element of feudal 
tenure. It did not depend on contract ; it resulted necessarily 
out of the grant of the feud.’’? This case, as before noted, 
decides that the destruction of fealty does not abolish rent service 
where tenure at feudal law, with all its incidents, would have 
existed. When the statute Quia Emptores, by destroying the 
element of the estate which hitherto remained in the feoffor after 
a conveyance, destroyed tenure between feoffor and feoffee, it 
thereby converted a rent reserved on a feoffment or grant in fee 
simple from «# rent service into a rent charge.’ It is clear, then, 
that a rent service is maintained as such by tenure. But when 
a rent service issues, or can issue out of land, and the tenant 
properly covenants with his grantor to pay that rent, or to per- 
form any act concerning the land, the benefits and burdens of 
such covenants, because privity of estate exists, will be trans- 
mitted to assignees of the land.‘ Hence, privity of estate results 
from the relationship which produced tenure. Lord Ellenbor- 
ough, in Stevenson v. Lambard,' held that an action of covenant 
against an assignee of a term was ‘ maintainable only upon the 
privity of estate; and the defendant is merely charged thereby 


because it is a covenant which runs with the land.’’ In Penn- 


11 Smith’s Ld. Cas., p. 145; Litt., * Vyvyan v. Arthur, 1 B. & C. 410; 
sect. 122; Co. Litt. 87b; 7 Q. B. 978; Stevenson v. Lambard, 2 East, 576; Mc- 
Tudor’s Ld. Cas. on Real Prop. 292; Murphy v. Minor, 4 N. H. 454; Irish v. 


Ingersoll v. Sargeant, 1 Whart. 350. Johnston, 1 Jones, 483. 
2 Wallace v, Harmstad, 44 Pa. St. 492. 5 2 East, 576. 
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sylvania, where the statute Quia Emptores is not in force, all 
covenants between grantor and grantee in fee concerning the 
land will be binding on subsequent assignees of the grantee’s 
interest.!. Thus, in Dunbar v. Jumper,’ a covenant by « grantee 
in fee to grind corn for the family of his grantor was held en- 
forceable against the assignee of the grantee. Whether the 
grinding of the corn in this case be considered as in the nature of 
a rent service, or as an obligation springing merely from the 
covenant, is immaterial, as the covenant to perform the service 
was enforced because of tenure and privity of estate. To state 
further cases in support of the proposition: An assignee of a 
term will be liable on a covenant by his assignor to erect a chim- 
ney on the premises ;* also to sow forty acres with wheaf every 
year, and deliver the produce at the mill of the lessor.’ But if 
the ownership of the mill be separated from that of the reversion, 
the owner of the mill so separated, «nd the assignees of the les- 
see who had covenanted to deliver the corn are not connected by 
tenure and are not in privity of estate. Therefore, in such 
event, the covenant would no longer run with the land and be 
binding on the assignee.® It is familiar law that the assignee of 
aterm (and at common law of a fee) whose estate owes a rent 
service, is liable on the covenants running with the land by vir- 
tue of privity of estate; and his liability, continuing no longer 
than his estate, may be terminated by assignment even to a pau- 
per, made for the express purpose of terminating such liability.’ 
To use the words of Savage, C. J., in Quackenboss v. Clarke: ° 
‘* The assignee is liable by reason of privity of estate. His lia- 
bility, therefore, continues no longer than his estate.”’ 

It appears from the investigation so far made that at the 
common law covenants for the payment of a rent service ran 
with the land; and further, that wherever the relation between 
covenantor and covenantee is such as to support a rent service, 


13 Penn. 461; 2 Rawle, 159; 6 Har- 7 Huntze v. Thomas, 7 Md. 851; Allen 
ris, 9; 1 Smith’s Ld. Cas. 147. v. Culver, 3 Denio, 284; Van Renssalaer 

2 2 Yeats, 74. v. Bradley, 3 Denio, 135; Univ. of Vt. v. 

31B. &C. 410; 19 Pick. 459. Joslyn, 21 Vt. 32; 6 Harris, 9; 9 Cowen, 

‘ Harris v. Culburn, 3 Harr. 338. 818; 9 Vt. 191; 1 Smith’s Ld. Cas. 123. 
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liability on the covenants affecting the land will attach to subse. 

quent assignees of the land. It appears, also, that such cove- 
nants run with the land, because privity of estate to which 
assignees are substituted or succeed, exists between covenantor 
and covenantee. But rent service is incident to tenure or may 
be reserved wherever at the feudal law tenure would exist, and, 
therefore, wherever tenure or such a relation as would have cre- 
ated tenure exists, privity of estate is found. Hence, one con- 
cept of privity of estate, applied to covenants running with the 
land, is the mutual relation between those who, at feudal law, 
would be parties to tenure. . 

The American annotator to Spencei’s Case, in Smith’s Lead- 
ing Cases,’ advances positively and emphatically the proposition 
that privity of estate, as an essential in covenants burdening 
assignees of land, is consequent on tenure or the relation which 
would have led to tenure. He goes farther and maintains 
that privity of estate is exclusively consequent on such relation 
as would have produced tenure, so that, such relation wanting, 
no privity of estate can exist. This doctrine has been fre- 
quently advanced in arguments on appeal and not unfrequently 
adopted by the courts. In as recent a case as Cole v. Hughes,’ 
the court seem to recognize this theory, in holding that, ** whilst 
the benefit of a covenant might pass to the land to which it is 
incident, the burden or liability will be confined to the original 
covenator, unless the relation of privity of estate or tenure exists, 
or is created between covenantor and covenantee, at the time 
when the covenant is made.’’ An examination of the authori- 
ties convinces us, however, that the relation between those who at 
feudal law would be parties to tenure is but one concept, or is 
but one instance of privity of estate, when applied to covenants 
running with the land; and that privity of estate is found where 
no tenure could have existed. In addition to a relation between 
those who at the feudal law would have been parties to tenure, 
privity of estate in the law of covenants running with the land, 
expresses a relation between the owner of a legal interest or 


1 Hare’s Notes to Spencer’s Case, 1 
Smith’s Ld. Cas. 139, 140, 143, 145, ete. 
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estate (privity of estate is a legal and not an equitable concept), 
carved out of a given legal estate, and the owner of the residue of 
the original estate, whether or not tenure exist between such 
owners. 

This proposition, it is hoped, will be established by refuting 
the theory that privity of estate must result from tenure, and 
also by decisions affirmatively maintaining the doctrine. 

At common law incorporeal rights in land holden of a subject, 
and not of the king, did not lie in tenure, but lay in grant, as dis- 
tinguished from tenure.’ This distinction between the manner 
of holding corporeal and incorporeal rights in land was due to 
the fact that, where tenure existed, the lord could always distrain 
for his services: ** But as there is not anything upon which 
the lord, to whom the service is due, can distrainin case the serv- 
ice be not performed, an incorporeal hereditament is said not to 
lie in tenure.’’? Since, however, the king, by virtue of his pre- 

rogative, could distrain in any part of the land for the service 
due him, incorporeal rights holden of the king lay in tenure. 
The vesture and herbage of land, and perhaps an advowson in 
gross, had the right of ‘detneios connected with them, and eeneees 
fore, though holden of a subject, lay in tenure. 

Now, the courts hold, without regard to any distinction con- 
cerning incorporeal rights lying in tenure, that both the benefit 
and the burthen of covenants will run with incorporeal heredita- 
meats, the essential, privity of estate, being gratified. In other 
words, it is held that privity of estate exists between a tenant in 
fee and one to whom he grants an incorporeal right in his land, 
and also between the owner of an interest carved out of an incor- 
poreal hereditament and the owner of the residue. 

In Bally v. Wells,’ the lessee of tithes covenanted for him- 
self and his assigns that he would not let any of the farmers in 
the parish have any part of the tithes, and the covenant was held 
binding on the assignee of the lessee. ‘* The court were all of 
opinion that the action may well be supported * * *  with- 
out breaking through any of the cases in the books concerning 
the many diversities of covenants.’’* On page 30, in disposing 


1 Crabb’s Real Prop., sect. 733. 3 3 Wils. 26. 
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of the objection that tithes are incorporeal and therefore can- 
not support privity of estate, the court say that ‘* tithes have 
every property of an inheritance in land, except that they lie in 
grant and not in livery.’’ As above noted, it was for the very 
reason that incorporeal hereditaments lie in grant and not in liv- 
ery, that tenure was not supported by them, and therefore 
in deciding privity of estate to be supported by such incorporeal 
rights, the court negatives the proposition that privity of estate 
can be maintained by tenure only, or by the relation alone which 
would have caused tenure. Further, on page 32 of the same case, 
the argument that privity of estate cannot exist where there is 
no tenure is summarily disposed of, and-characterized as ** only a 
dictum of counsel at the bar.’’ Bally v. Wells, then, decides 
(and the decision is elaborately argued out) that privity of 
estate is created on the grant of an interest in tithes, where both 
the interest granted and the interest reserved are incorporeal, 
lying in grant and not in tenure. In Holmes v. Buckley, 
an owner in fee of two parcels of ground granted by inden- 
ture a water-course through both parcels, and covenanted for 
himself, his heirs and assigns, with his grantee, his heirs and 
assigns, tocleanse the same. The court.held that liability on the 
covenant attached to the assignees of the land and the benetit to 
assignees of the water-course. In Portmore v. Bruun,’ the court 
agree with the doctrine in Bally v. Wells. In Morse v. Gardner,® 
one granted part of his land in fee, including a_ portion 
of his mill pond, with liberty of ingress and egress to and 
from any part of the described land and water to carry any part 
or the whole of the soil; and the grantee’s grantee entered into a 
covenant with the first grantor in which the first grantor cove- 
nanted (without mentioning his heirs and assigns) that on the 
covenantee’s request he would draw off his pond six days in each 
year, etc. On these facts it was held that the heir of the 
covenantor was liable in an action of covenant by the covenantee, 
since privity of estate existed between convenantor and cove- 
nantee. It is noticeable that in this case the heir succeeded by 
operation of law to the relation out of which sprang privity of 
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estate, and was privy in law and privy in estate. The language 
of the court in Morse v. Gardner directly affirms the proposition 
now under discussion: ‘*In most of the cases the covenants were 
between lessors and lessees, but the same privity [of estate] ex- 
ists between the grantor and grantee, where a grant is made of 
any subordinate interest in land; the reversion or residue of the 
estate being reserved by the grantor, all covenants in support of 
the grant are real covenants and will bind the assignee.’’ This 
case then proves that privity of estate can exist independently of 
tenure, and also establishes that wherever one grants out of an 
estate a legal interest reserving the residue, between such grantor 
and grantee privity of estate exists.’ | 

This doctrine is further sanctioned by the authorities which 
determine that covenants will run with rents charge. The very 
reason a rent is a rent charge or rent seck, and not a rent service, 
is because there is no tenure on which distress of common right 
may depend; ? and hence, if privity of estate exist between a ten- 
ant of land and the owner of a rent charge issuing out of the 
land, itis proved beyond question that privity of estate exists 
apart from the relation which would have produced tenure, and 
it will also be established that privity of estate exists between 
the grantor of any legal interest out of his estate, not equivalent 
to an assignment, and the grantee of such interest. 

At the outset of the inquiry into this subject, a distinction is 
to be noted between a covenant by a tenant to pay a rent out of 
his land where there is no grant of the rent, and a covenant en- 
tered into concurrently or subsequently to a grant or reservation 
of the rent. Where the rent is not created apart from the cov- 
enant the covenantee has no interest in the land to which the 
covenant can attach; but where the covenant is concerning a rent 
created, the covenantee has such interest. The courts may con- 
strue, as will be shown, the covenant into a grant of an incor- 
poreal hereditament, but, when so construed, the covenant loses 
its character of a covenant.® 

This distinction, it is believed, will harmonize the decisions 
concerning covenants running with rents charge. 


1 See Norman v. Wells, 17 Wend. ? Ingersoll ». Sargeant, 1 Whart. 353. 
186, 3 See Hurd v. Curtis, 19 Pick, 459. 
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It is proper to begin the demonstration of the proposition that 
covenants may run with rents charge by a review of the author. 
ities denying the proposition. In Milnes v. Branch! * J. B. 
being seized in fee conveyed to the defendant and T. J., their 
heirs and assigns, ¢o the use that J.B., his heirs and assigns, might 
have and take to his use a rent certain, to be issuing out of the 
premises and subject to the said rent to the use of the defendant, 
his heirs and assigns, and the defendant covenanted with J. B., 
his heirs and assigns, to pay the said rent and to build messuages 
for better securing the same, and J. B. demised to the plaintiffs 
for one thousand years.’’ In this case it will be observed that 
the grant was to trustees charged with the duty of paying a por- 
tion of the income of the property equal to the amount of the 
so-called rent to the grantor and subject to the equitable interest 
in the grantor to the use of the defendant.? There was no grant 
or reservation of arent. The remedy of the grantor would not 
be at law, but in equity, to compel the administration of the trust. 
The plaintiffs, moreover, were not assignees but lessees of. the 
covenantee, J. B.; so that, even if a rent charge existed, the 
plaintiffs, not being in of the same estate to which the covenant 
attached, had no remedy against the defendant. It would seem, 
then, for these two reasons, that the covenant could not be en- 
foreed by the plaintiff. If, moreover, the court had construed 
the covenant as a grant of a rent charge by the defendant, then, 
the ostensible covenant becoming a grant, no covenant exists on 
which to ground the action. The court held, but not on the 
principles set forth above, that the action could not be main- 
tained. Lord Ellenborough, in delivering the opinion of the 
court, controverts the proposition that a covenant could run with 
a rent charge, whilst he concluded rightly, from false premises, 
itis believed, that neither privity of contract nor privity of estate 
exists in this case. In Randall v. Rigby® Baron Parke held a 
covenant for the payment of an annuity or rent out of lands not 
binding on the assignee of the lands, declaring that ‘* no doubt 
the covenant is collateral or in gross in one sense, that it does 
not run with the land or rent; for that, Milnes v. Branch is an 
' 5 Mau. & Sel, 411. 
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authority.” Why, we may ask with Lord Ellenborough in 
Milnes v. Branch, does a mere covenant gua covenant by a ten- 
ant to pay 2 yearly sum, when no rent is created, to a person 
having no interest in the land apart from that created by the 
covenant, differ from a covenant to perform any purely personal 
act, or any act affecting the land? 

But Ingersoll v. Sargeant! contains a dictum ‘that a cove- 
nant to pay a rent charge is merely personal «nd collateral to the 
land,and therefore will not render the assignee liable to an action 
of covenant for non-payment of it.’’? Assuming the existence 
of the rent charge aliunde the covenant, this denies that a 
covenant ean run with a rent charge actually created. But what- 
ever doubt may formerly have existed concerning the prop- 
osition that covenants may run with ,rents charge, the 
authority of recent decisions settles the question indisputably. 
Sugden in his work on Vendors and Vendees,’ concludes a re- 
view of the authorities on this question with the submission that 
covenants affecting the estate ought to be held to run both with 
the rent charge and with the land out of which it issues. In Van 
Rensselaer v. Read‘ the court, after an extensive review of the 
authorities, decide that at common law the right to covenant for 
the payment of arent charge passed to the assignee of the rent, 
the action being maintainable on the privity of estate between 
the grantee of the rent and the grantee of the estate out of which 
it issues, although there be no reversion in the former or his 
grantor. In arriving at this conclusion the court examines the 
authorities for the proposition that privity of estate can exist 
only where tenure exists, and concludes unequivocally that tenure 
is not necessary for either the benetit or burden of covenants to 
run with the land.’ The court in this case overthrews the argu- 
ment that covenants can not run with incorporeal rights because 
such rights are not land, and decide that ‘all the reasons for 
holding covenants relating to lands assignable apply with equal 


11 Whart. 350. 3 p. 482. 
2 See 1 Ld. Raym. 322; 8. c., Holt, a 
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force to incorporeal hereditaments.’’’ Van Renssalaer v. Read 
then, emphatically decides that privity of estate can exist without 
tenure ; and that privity ofestate will exist when such an interest 
as a rent charge or any incorporeal hereditament is taken out of an 
estate. Scott v. Lunn’s Executors? is an adjudication to the same 
effect. Martyn v. Williams® also well illustrates the proposition 
that privity of estate is created when anincorporeal legal interest 
is carved out of an estate. In that case, a tenant in fee granted 
a right to dig for clay during a term of years, and the grantee 
covenanted to yield up the works in repair at the end of the 
term. It was held on these facts that the alienee of the fee 
could sue upon the contract.‘ 


To sum up the investigation thus far made: Privity of estate 
exists: 1. Whenever tenure, or the conditions which at feudal 
law give rise to tenure, exist. 2. Between the tenant of a given 
legal estate (whether in possession or remainder, qualified or ab- 
solute, corporeal or incorporeal, in fee or a chattel interest) and 
the grantee of any legal interest out of such estate, the grantor 
retaining in him after the grant the residue of the estate, so that 
the interests in the grantor and grantee would on merger produce 
the original estate. When the parties to the tenure, or the own- 
ers of such interests as are explained above, contract so as to 
affect the quality, value, or mode of enjoyment of the land, the 
corpus of the estate, they contract not only in their individual 
capacity, but as such owners (7.¢., as_privies in estate) and they 
who succeed to their interests succeed to them as benefited or 
burdened. To extract a definition: privity of estate in the law 
of covenants running with the land, expresses the mutuality be- 
tween the immediate parties to tenure, or between those who at 
feudal law would be the immediate parties to tenure, unless such 
relation be prevented by the statutes Quia Emptores ; and teans 
also a relation existing between the owner of a legal interest or 
estate carved out of the estate which is the subject of the privity 
and the owner of the residue of such estate, the two interests 
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being of such a nature that they would merge into the estate 
guoad which the privity exists. 

The necessity for some element or some residue of the estate 
to be preserved in the grantor in order that privity of estate, as 
understood in the law of covenants running with the land, may 
exist, seems to be denied by the familiar doctrine that covenants 
for title, or any covenants which attach benetits to lands, will 
transmit their advantages to subsequent assignees, even when 
the entire interest of the covenantor is conveyed at the time the 
covenant is made, as when the covenant is made simultaneously 
with a grant in fee simple, the statute Quia Emptores applying.’ 
But it is submitted, upon the authorities to be reviewed, that the 
benefits of covenants for title run with the land as an exception 
tothe general rule and without the existence of the usual require- 
ment of privity of estate between covenantor and covenantee. 

The American annotator of Spencer’s Case in Smith’s Leading 
Cases maintains that even strangers to the land may by covenant 
annex benefits to the land which may be enforced by subsequent 
assignees of the covenantee, and] therefore maintains the excep- 
tion above referred too. This contention of the American editor 
is founded upon Pakenham’s Case, commonly called the Prior 
and Convent Case. In this case,’ a prior, with the consent of his 
convent, covenanted with the lord of a manor and his heirs for 
the convent to sing, etc., etc., inthe chapel parcel of the manor. 
According to Lord Coke’s report of this case, the prior was 
held liable in covenant to the feoffee of the lord of the manor. 
If Lord Coke’s report be authentic and the case were so decided, 
it is clear that either privity of estate existed between the prior 
and the lord, or that the court regarded such privity unnecessary — 
to entitle the feoffee to sue. ‘‘ In early times,’’ says Sugden,’ 
‘‘it seemed to be the opinion that where a chapel was annexed 
toa manor so that the lord had an interest in it as lay property 
and the church had an interest in it in spirituals, this common 
interest would attach a covenant to perform service in the chapel 
to the manor to which the chapel was appendant, so as to be trans- 


1 1Smith’s Ld. Cas. (Sm. Notes) 125, 2 42 Edw. 3, pl. 3; 1 Smith’s Ld. Cas, 
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mitted with it whilst they remained unsevered.’’ If such a rela. 
tionship as Sugden here mentions existed between the lord of the 
manor in Pakenham’s Case and the prior and convent, to wit; 
the relationship arising from the grant by the lord to the prior 
and his convent of the rights springing from performing serv. 
ices in the chapel and the retention by the lord of all other 
rights to the chapel and the manor to which it was appendant, it 
would seem that privity of estate, within the definition above ad- 
vanced, existed between the lord and the prior and his convent. 
If this view of the case be sound, then the decision was grounded 
on privity of estate and is indisputable. 

But the authority of Pakenham’s Case seems to be overthrown 
by the investigations of Sugden and Washburn,' who produce un- 
questionable proof that the case was not decided by the court as 
reported by Lord Coke, but that Lord Coke’s report was the 
expression of a mere dictum by Finchden. This case, then, 
being authority no longer, the foundation is destroyed of the 
proposition that even strangers,’ covenanting to annex a benefit 
to the land, may be held liable in a suit by the assignees of the 
tenant with whom the covenant was made. The doctrine there- 
fore advanced by the learned annotator of Spencer’s Case, that 
even strangers may be bound by covenants benefiting the land, is 
unsound, 

It remains to be seen now, whether a grantor of his entire 
interest or in fee simple, covenanting to benefit the land, may 
be bound, by reason of an exception to the rule requiring 
privity of estate between covenantor and covenantee. Such a 
grantor is not privy in estate with his grantee, nor is he a mere 
stranger in estate with him. Between the assignee of a mort- 
gagee and the mortgager there is no privity of estate,’ but the 
assignee and mortgager both have an interest in the estate. So 
a grantor in fee simple or of his entire interest is not a stranger, 
though not privy in estate with his grantee. Now, it is decided 
independently of the Prior and Convent Case that covenants for 
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885; 2 Lomax’s Digest, 206; 3 R. P. 3 Glenn v. Canby, 24 Ind. 130; Webb 
v. Russell, 3 Term Rep. 393. 
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title by grantors in fee and grantors of their entire interest, willran’ 
with the land against the covenantor. In as late a case as Cole v. 
Hughes,'and also in Hurd v. Curtis,’ it is directly affirmed that the 
benefits of covenants will run as an exception to the requirement of 
privity of estate. The decisions generally sustain the negotia- 
bility of covenants for title, which are of course beneticial to the 
grantee, without inquiry into the question whether privity of 
estate exists. If such covenants under such circumstances ran 
with the land by virtue of privity of estate between covenantor 
and covenuntee, then the burden of covenants could also run 
and be enforceable against subsequent grantees. Hence a 
grantee in fee simple, Quia Hmptores applying, could bind 
subsequent grantees by his covenant. There is no authority 
for such a proposition, and reason and principle combat it. 
When a man grants in fee or conveys absolutely all his 
interest in the lands, he has no further interest (unless he 
retain contiguous lands) in enforcing a covenant concerning the 
land against a subsequent grantee of his grantee; and the last 
grantee, not being party to the consideration, nor taking subject 
to any interest or estate, should not be bound. If such a grantor 
preserve neighboring land, so that the performance of the 
covenant made with his grantee becomes important to him, a 
court of equity, the remedy by covenant at law being wanting be- 
cause of the absence of privity of estate (the vehicle by which 
the burden of the covenant would be borne to subsequent grant- 
ees), will look through form to substance and construe the osten- 
sible covenant into a grant, by the grantee in fee to the grantor, 
of an incorporeal hereditament in the nature of an easement, and 
will make such equitable easement servient upon the lots retained, 
appendant or appurtenant to the grantor’s land as the dominant 
estate. It is unnecessary to add that equity could not interfere 
ifa remedy at law on the covenant existed; and the action of 
covenant would lie, if privity of estate arose on such a grant 
between grantor and grantee. 


1 54.N. Y. 444, Cases, 143, 144; Brouwer v. Jones, 23 

219 Pick. 468. Barb. 153; Gilbert v. Peters, 88 Barb. 

3 Washb. on Easements, 96-106; 488; Parker v. Nightingale, 6 Allen, 341. 
Spencer’s Case (notes); 1 Smith’s Ld. 
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This exception to the rule requiring privity of estate is, there. 
fore, undoubted. Privity of estate does not arise between 
grantor and grantee on a grant in fee, Quia Emptores being in 
force, or ona grant of an entire interest ; but such a grantor may 
attach by covenant a benefit to the land conveyed. Others, it is 
submitted, cannot. 

The proposition that a residue of the estate must remain in 
the grantor to constitute him in privity with his grantee, is op- 
posed by occasional arguments of the judges to the effect that 
privity of estate springs from the fact that the covenant concerns 
the land. Sucha doctrine would overturn all the decisions which 
establish, as undoubted law, that privity of estate must exist 
between covenantor and covenantee in order that covenants affect- 
ing the land may run with the land. If such arguments state the 
law then any person interested, not even to the extent of having 
a lime-kiln or a railroad or a blacksmith shop in the neighborhood, 
could covenant concerning the land, and thus could absolute 
strangers become privies in estate with the tenant of the land. 
Privity of estate is a status, not the result of contract.? 

Dallas, C. J., in Lewis v. Campbell® (a case in which the 
covenant was for quiet enjoyment, whose benefit would un- 
doubtedly have run), says: ‘* This covenant applies specific- 
ally to the land and runs with it, thereby creating privity of 
estate between the parties.’’ In Bully v. Wells,* the court 
say: ‘* When the thing to’ be done or omitted to be done, 
concerns the land the estate, that is the medium which creates 
the privity between the plaintiff and defendant.’’ Considered 
in connection with the propositions above established, the bare 
statement of these arguments is their refutation. A covenant can- 
not, with one exception noted, run with the land, unless privity 
of estate exists ; and hence these dicta either argue in a circle, and 
a vicious circle, or they overrule, what they attempt to estab- 
lish, the necessity of privity of estate for covenants to run with 
the land. There are also some expressions dropped by judges,” 
which indicate. that the mere intention of the parties to the 


1 See the opinion of Lord Brougham 3 8 Taunt. 715. 
in Keppel v. Bailey, 2 M. &. K. 517. * 3 Wils. 25. 
2 Glenn v. Canby, 24 Md. 130, 5 See Savage v. Mason, 3 Cush, 505. 
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covenant will attach it to the land. In Glenn v. Canby,’ 
the court hold that no intention can annex the covenant to 
the land where the requisites of such a covenant are absent. 

On the whole, then, it appears that privity of estate, in the 
law of covenants running with the land, expresses a mutual 
relationship between the immediate parties to tenure, or those 
who at feudal law would have been immediate parties to tenure, 
and indicates also a relationship between the grantee of any 
legal interest, or estate carved out of any given estate, and the 
grantor of such interest, who retains in him the residue of such 
estate. 


IJ. Priviry or Estate In THE LAw OF EsTopPeEL. 


The meaning of privity of estate must be determined also, in 
deciding who, in addition to parties, are entitled to the benefit and 
liable to the burden of an estoppel. An investigation of the 
meaning of privity of estate in the law of estoppel leads to 
the conclusion that the phrase when used in this doctrine of the 
law indicates a different concept, engendered by a different 
principle, from that conveyed by the same term applied to cov- 
enants running with the land. Regarded as an essential for 
covenants to run with the land, privity of estate means a mutual 
relationship between the parties to the covenant, which is con- 
sequent upon a certain position which they occupy. They, who 
succeed to the position of one of these parties, become by substi- 
tution privy in estate with the remaining party or his successor. 
Thus, an assignee of a lessee becomes privy in estate, not 
with his assignor, but with the reversioner. But in estoppel, 
privity of estate is not a relationship between the parties to the 
estoppel —indeed party is here used in contradistinction to privy ; 
but it indicates a devolution of the rights or liabilities of a party 
to the estoppel upon a third person who is privy in estate with 
him to whose interest he succeeds. In the law of real covenants 
privity of estate is a mutual, and in estoppel is a successive, 
relationship. 

The existence of privity of estate in the law of estoppel is 


1 24 Md. 130. 
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concluded also on a different principle from the one which leads 
to its conclusion in determining real covenants. If a tenant in 
fee simple is restricted, in favor of the owner of adjoining land, 
in the enjoyment of rights naturally incident to his ownership, 
by the judgment of a court of record, or by his solemn deed, or by 
act in pais, his title is by so much impaired, and subsequent pur- 
chasers from him cannot be freed of that blot in the title, guia 
transit terra cum onere; they cannot take a better title than 
their grantors. The purchasers from the party bound by, or 
entitled to the benefit of the estoppel, are privies in estate with 
their predecessor in interest, and are therefore entitled or bound, 
These restrictions on ownership may-also be put on the land in 
favor of persons in no way connected with the encumbered estate ; 
and such benefit will pass with the estate of the party entitled, 
because his successors in interest are in privity with him. 

The court, in 17 Massachusetts, 365, say : ‘* The estoppel makes 
part of the title to the land and extends to all who claim under 
either of the parties to Lord Mansfield, in Taylor v. 
Needham,’ says: ** If you look into all the books upon estoppel 
you find it laid down that parties and privies are estopped, and 
he who takes an estate under a deed is privy in estate, and there- 
fore can not be in a better situation than he from whom he 
takes it.’’ In Bigelow on Estoppel® it is declared that ‘in 
the LAW OF ESTOPPEL, privity signifies merely the succession 
of rights —the devolution of the rights and duties of one person 
upon another.’’ And, again, ** No one can be bound by or take 
advantage of the estoppel of another, who does not succeed to his 
position.”’ 

It may be well to note here that since the devolution of rights 
and duties determines privity in estoppel, it is immaterial how 
the succession is effected. Lord Coke, however, classifies 
privies according to the manner of their succession, whether by 
act of law, by descent, or by act of the parties, into privies in 
law, privies in blood and privies in estate respectively. ‘* But,”’ 
as is said in Bingham’s Actions and Defenses, Real Property,' 


1 See Bigelow on Estoppel, 75, 247, 3 p, 258. 


248. + p. 561. 
2 2 Taunt. 282, 
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«inasmuch as the rights and obligations of those who succeed 
are the same in whatever manner they may have succeeded, the 
classification of privies becomes comparatively unimportant.” 
«The doctrine of estoppel,’’ says the annotator to the Duchess 
of Kingston’s Case, ** so far as it applies to persons falling under 
each of these three denominations, is applied to them on one and 
the same principle, namely, that a party claiming through 
another is estopped by that which estopped that other respecting 
the same subject-matter.’’ ‘All privies,’’ says Freeman on 
Judgments,’ **are in effect, if not in name, privies in estate. 
They are bound because they have succeeded to some estate or 
interest which was bound in the hands of its former owner.” 
Privies in estate, however, in this connection are more properly 
they who become representatives in interest by act of the parties 
to the estoppel, rather than by descent or by act of law.’ 

It is, of course, beyond the purview of this paper, the object 
of which is merely to determine the meaning of privity of estate 
in its various uses, to examine into the intricacies of the law of 
estoppel. But wherever a predecessor in title is bound, 
whether by recital in a deed, by a record in which the title 
‘ame in dispute, or by act én pais by which he had intentionally 
induced another to act on a certain belief so that a denial of the 
object of belief would work fraud or injury to the person de- 
ceived,—in all such cases his grantee can not take the estate free 
from the burthen so imposed, and will be estopped by the 
estoppel of his predecessor. 

It is somewhat curious to observe the manifestations, made in 
seeming unconsciousness by the courts, of the difference in the 
idea which the identical term privity of estate in its twofold con- 


nection conveys. As before observed, when, under the cireum- 


stances noted, a covenant concerning the land can not pass to 
assignees because of the absence of privity of estate, the courts 
will construe the covenant into a grant of an incorporeal right in 
the nature of an easement, and, that easement being attached to 
the lands as servient and dominant estates, the same parties, 


1 Smith’s Ld. Cas. 589, 11 Ohio, 475; 3 Barb. 171; 4 Barb. 57; 4 
2 Sect. 162. Barb. 556; 2 Smith’s Ld. Cas. 684. 
’ Bigelow, 75, 247, 248; 17 Mass. 865; 
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who could not be bound by the covenant, because privity of 
estate is absent, will be found by estoppel, because privies in es. 
tate. Again, if A. make conveyance of an estate, of which he is 
not seised, to B., and A. afterwards become seised of that estate, 
it is undoubted that A. and his representatives in interest will be 
estopped from asserting such after-acquired title against B. and 
his representatives in interest. Now, if the deed to A. contain 
covenants of a nature to run with the land, will B. and his 
grantees succeed to, the right of those covenants? Will he 
also succeed to the rights and burdens of covenants in deeds 
previously conveying the estate? This question has led to much 
doubt and confusion.' By the propositions above demonstrated, 
it is believed the solution of this long-felt difficulty is easy. If 
B. become party to tenure with the adverse party to the cove- 
nant or his grantee, or become substituted for one of the parties 
in the relation created between grantee and grantor by the grant 
of a subordinate legal interest out of the grantor’s estate, mani- 
festly he will succeed to the rights and liabilities springing from 
the covenants, by virtue of privity of estate, with the other party 
claiming rights under or bound by the covenant. Now, if the 
deed to B. be a lease, or contain a covenant of warranty, then 
on the subsequent acquisition of the property by A., that 
covenant or the lease will work a positive conveyance of the 
estate to B.?. This conveyance being as effectual as one at com- 
mon law or under the Statute of Uses, B. will then become a 
party to the relation explained. Consequently, he will be en- 
titled to the benefit of, and bound by the covenants concerning 
the land. If, however, the deed to B. be not a lease or contain 
no covenant of warranty, and no conveyance be therefore 
effected, the estoppel will have merely the negative effect of 
excluding A. and his representatives in interest from setting up 
the title which is in them. The covenants concerning the land 
will not in this last contingency pass to B. 

Privity of estate, as expressive of succession in interest, is 
occasionally used by the courts in an application other than in 


1 See notes to Spencer’s Case, 1 2 Rawle on Cov, 388, 884; Big. on Est. 
Smith’s Ld. Cas, 134, ete. 290; 10 Md. 301; 9 Gray, 217, 218. 
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covenants real and estoppel. Thus, the Court of Appeal 

of Maryland, in Hanson v. Johnson,’ a very recent case, 

used the phrase to indicate the relationship between grantor 

and grantee of an adversary claim to land not extending over 

twenty years. Likewise, it is settled, the self-disserving admis- 

sions of predecessors in title will be admissible against their 

grantees, the grantees being regarded as privies in estate with | 
the predecessor.” 

From the above review of all the cases which could be found 
in which a discussion of privity of estate occurs, it appears that 
the intricacy, apparent contradiction, and confusion in the appli- 
cation of the term, are perhaps the result of expressing ideas, 
rational enough in themselves, but totally different, by the one 
phrase, privity of estate. 

Joun R. McFee. 


BALTIMORE, MD. 


1 62 Md. 81, 32: . 2 Wharton’s Law of Evidence, sect. 
1156. 
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NOTES. 


Our Next NumBer now promises to be an interesting one. We will 


not anticipate further than to assure our readers that every step is up- 
ward and onward, and that our best efforts will be made to keep the 


Review up to the standard which a learned and critical profession are 
entitled to expect of it. 


Aw Iypex-Dicest TO THE Massacuusetts Rerorts. — Messrs. Little, 
Brown & Co., of Boston, have recently issued an index-digest of the 
entire series of Massachusetts Reports from Quincy’s Reports to 137 
Mass., inclusive, by Wm. V. Kellen. It is an octavo in law sheep, and 
contains 1067 pages and is retailed at the price of $6.50 net. Index- 
digests, so-called, are coming to a considerable extent to take the place 
of what has hitherto passed under the name of ‘‘ digest.’’. The judicial 
reports have multiplied so greatly in nearly all of the States that a 
single digest, setting out in fullness the point or points ruled in each 
case, must consist of several volumes. The aim of the so-called index- 
digest is to state the point ruled with such brevity as merely to direct 
the mind to the nature of the ruling and allow the searcher to go to the 
reports themselves to see whether it is what he wants. This is, in most 
cases, indicated by this work. Thus, Mr. Kellen has succeeded in 
most cases in stating in the space of a single line the nature of the 
various points decided in different volumes of the Massachusetts Re- 
ports. An examination of this work is recommended to all persons 


who are owners of the Massachusetts Reports, and they are very 
numerous. 


Morris W. Fecunetmer. — Last March the bar of hie own State and 
of the entire Northwest met a severe loss in the death of Morris W. Fech- 
heimer, of Portland, Oregon, still a young man, who, solely by virtue of 
his own merits, had already passed from promise to high achievement, and 
become a conspicuous example of that type of lawyers of whom the bar 
can illy spare one. When ordering upon record the resolutions of respect 
adopted by the Portland Bar, Judge Deady, of the United States District _ 
Court, himself recognized and valued widely for his learning, wisdom, 
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and judicial fitness, spoke of Mr. Fechheimer as one of the most promi- 
nent and distinguished lawyers of Portland, and a prosperous and 
exemplary citizen, who had won his way to the front ranks of his profes- 
sion, and attained an assured position as a wise counselor, an efficient 
advocate, and sagacious man of affairs, courteous and kind to all with 
whom he came in contact, and one who spent neither time nor means in 
the hunt for place or popularity, Mr. Fechheimer achieved his position 
by thoughtful diligence in and devotion to his calling, and was thus a 
model to those who seek the profession for its highest legitimate 
rewards. 


Tue Law or Marriep Women. — We do not agree at all with the 
views so forcibly expressed by a learned contributor elsewhere in this 
number, on the subject of the reforms which are proposed in respect of 
the disabilities of married women. We do not think that the principles 
of the common law touching the property rights of married women 
were founded in considerations of justice, or grew out of any delicate 
idea of giving dignity to the wife by investing the home with a sort of 
sanctity and making it an asylum from the turmoil of business life. On 
the contrary, we look uponit, as we look upon many of the rules of the 
ancient laws of real property, —as being the law of might against 
right, the law of the strong against the weak, the law of the robber 
against the robbed. The fundamental idea of the ancient common 
law, in respect of married women, was to invest the husband with the 
ownership not only of her body but of her property. The arguments 
put forward by our able contributor, founded upon a view of the inca- 
pacity of women to deal with ordinary affairs, prove altogether too 
much. They would depose from rule the Queen of England, one of 
the most wifely and motherly women of modern times. They would 
wrest the regency from the Queen of Spain. They would place under 
guardianship every single woman having an estate, no matter what her 
age, her ability, or her position in life might be. The evils which our 
learned contributor so graphically depicts toward the close of his 
article, — ‘‘ liability to controversies, litigations, attendance on courts, 
executions against property, family disturbances, neglect of children, 
estrangement, burdens of care, anxiety, sorrow, loss, bitterness, mis- 
fortune, calamity and probable ruin,’’ — have all been the fruits of the 
monstrous injustice of the old system. Such consequences will always 
follow in the train of any system of legalized injustice. There will 
never be any peace to this question until the wife has exactly the same 
rights in the husband’s property as the husband has in the wife’s, and 
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until the wife is able to make and take contracts, and to sue and be 
sued as if unmarried, and without joining her husband. The age igs 
moving in one direction upon this question, and in one direction only, 
That direction is away from feudalism and its attendant barbarities, 
and the young man who attempts to stem the current will live to see 
his opinions swept ruthlessly away. 


A pe Lunatico Ixquirenpo AGatyst A Feperat JupGe.—It will 
be remembered that, something more than a year ago, Judge McCay, 
of the District Court of the United States for the Northern District of 
Georgia, was for a time ina state of nervous prostration and under 
treatment ina sanitarium in Philadelphia. After being discharged from 
treatment the learned judge returned to Georgia and resumed his judi- 
cial duties. A painful proceeding to inquire judicially into his sanity 
has, according to statements in the lay press, been lately instituted 
against him. ‘The statement is that Col. Fry, a prominent lawyer, was 
engaged as counsel in a number of damage suits against the East Ten- 
nessee, Virginia and Georgia Railroad, which is understood to be in the 
hands of a receiver appointed by the court over which Judge McCay 
presides ; that, when the case came up before Judge McCay, he post- 
poned the hearing; that Col. Fry argued that the road was to be sold 
before the time fixed by the learned judge for the hearing, and that his 
clients would accordingly lose their rights of action; but that the judge 
refused to listen, and fixed a time in June for the hearing. Col. Fry 
then filed with the ordinary of Fulton County, Ga., a writ de lunatico 
inquirendo against the judge, and demanded the appointment of a com- 
mission to inquire into his sanity. The action caused great excitement 
in Atlanta. A meeting of the bar was called, but, after debating the 
matter, took no further steps touching the proceeding. The subject isa 
very painful one, and points to the necessity of having some board with 
the power to retire superannuated, disabled or incapacitated judges, 
similar to the retiring board of the army. Several of the United States 
courts are afflicted with superannuated judges, who, though learned in 
the law, have not that quantity of physical vigor left which is necessary 
to the patient and dispassionate hearing of arguments, and the calm 
and equable administration of justice. When a judge reaches that 
period of life at which he cannot with patience listen to a fool, he 
is unfit to be a judge; for it is a necessary part of the administration 
of justice, for a judge to hear patiently, and, by his conduct . 
to convince suitors that, although he may have erred in his views 
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as to their cases, they have been fairly heard. A bill is now before 
Congress raising the salary of the district judges of the United States 
to $5,000 a year. Every consideration of public policy requires that 
the bill should pass. It has already passed the Senate, but there is little 
prospect, we learn, of its passing the House, at least at the present ses- 
sion. The district judges of the United States have no political 
influence, no patronage —they can neither help nor hurt politicians. 
Therefore there is little likelihood that the low, mean and stingy spirit 
which animates the average policy of the House of Representatives 
will allow such a measure to pass. Meantime it is known that there 
are six Federal district judges above the age of seventy, all of them en- 
feebled by the weight of years and by long-continued labors on the 
bench, some of them lapsed into the condition of mere judicial cranks, 
who are holding on to their offices with the expectation of a ‘‘ raise ’’ in 
their salary before they retire on full pay under the present law. It is 
agreat evil. The bar and suitors in those courts feel that it isa great 
evil. It is one which might be very easily corrected by the aid of a 
judicial retiring board, which should retire superannuated judges upon 
full pay for the good of the public service and the aiministration of jus- 
tice, without reference to their age or period of service. Mr. Justice 


Hunt, partly paralyzed and past the power of speech, was a few years 
ago retired by a special act of Congress. In any government whose 
civil service is properly organized such a board would exist for the 
purpose of dealing with incapacity of all officers who hold their of- 
fices by the life tenure. 


SupPRESSING THE PvcBLIcATION OF JUDICIAL Decisions.—A good 
deal of interest has been excited by recent attempts of two publishing 
houses, having contracts with certain of the States, for the publication 
of the reports of the Supreme Courts of those States, to suppress the 
publication of the decisions of such courts by private publishers in 
publications called ‘‘ Reporters.’’ The latest of these attempts related 
to the Iowa reports, and has met with two signal discomfitures. The 
firm of Banks & Brothers, of New York, have a contract with the 
State of Iowa for the publication of the decisions of the Supreme 
Court of that State. They petitioned the court for an order restrain- 
ing its clerk from furnishing the West Publishing Company, of St. Paul, 
with the decisions of the court, to be published in the Northwestern 
Reporter. This petition the court denied. Messrs. Banks & Brothers 
thereupon brought suit in equity in the United States Circuit Court, 
asking for an injunction to prevent the West Publishing Company and 
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the clerk of the Supreme Court of Iowa from infringing an alleged 
copyright of the plaintiffs in the Iowa reports. Briefs were filed on 
both sides of this controversy, and Judge Brewer, circuit judge for 
the Eighth Circuit, has just rendered a decision in favor of the defend- 
ants.' The case is made by the learned judge to turn principally upon 
the language of the Lowa statute; but in the course of his opinion he 
uses the following language, with reference to the larger and more 


general question of the power of a State to suppress or restrict the pub- 
lication of its laws: — 


‘*Has the State, either by virtue of common law or the copyright acts of 
Congress, any property right in the opinions of the judges of the Supreme 
Court? If this question was submitted to me as a new qnestion independent 
of prior adjudications, I should unhesitatingly answer it in the negative. If 
such right exists, it carries with it the right of withholding publication. But it 
isa maxim of universal application that every man is presumed to know the 
law, and it would seem inherent that freedom of access to the laws, or the offi- 
cial interpretation of those laws, should be co-extensive with the sweep of the 
maxim. Knowledge is the only just condition of obedience. The laws of* ° 
Rome were written on tablets and posted, that all might read, and all were 
bound to obedience. The act of that emperor who caused his enactments to be 
written in small letters, on small tablets, and then posted the latter at such 
height that none could read the letters, and at the same time insisted upon 
the rule of obedience, outraging as it did the relations of governor and 
governed under his own system of government, has never been deemed 
consistent with or possible under ours. This claim seems to rest upon the idea 
that the State, as an entity independent of its citizens, or as a whole combined 
of all its individuals, has a property right in the laws and judicial opinions 
outside of and beyond that vested separately in each citizen. I conceive this 
to be anerror. Each citizen is a ruler, —a law maker, —and as such has the 
right of access to the laws he joins in making and to any official interpretation 
thereof. If the right of property enters into the question, he is a part owner, 
and as such can not be deprived of equal access by his co-owners. Coulda 
majority of a legislative assembly debar the minority from participation in the 
deliberations or a knowledge of the action of the assembly? The majority may 
bind the minority to the action it determines, but can not withhold knowledge 
thereof. So, the majority of the citizens of a State — in a larger sense, the law- 
makers — may determine the conduct of all; but can knowledge of what is 
determined be withheld? This, of course, is more emphatically true as to the 
statutes, but also true as to judicial opinions, which, though not laws, are ofli- 
cial intrepetations of law. The mere judgment for or against the plaintiff of 
course decides the case; but that often furnishes little insight into the questions 
considered and determined. The opinions, at least those of the highest tribu- 
nal, are always considered as official interpretations of law, both statute and 
common, and as such binding upon all citizens. The same argument which 


1 Banks v. West Publishing Co., 27 
Federal Reporter, 50. 
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supports the State’s claim of property in judicial opinions supports that of 
property in statutes. The State pays the judges, and therefore owns the pro- 
duct of their official toil. The same is true as to legislators.”’ 

The general tone of the above language will meet with hearty ap- 
proval on the part of the legal profession and the public generally. 
The question is a much larger question than the interests of one publish- 
ing house against another, or the preference of one particular mode of 
publishing judicial decisions over another. Messrs. Banks & Brothers, 
having engaged with the State to publish their reports at an exceed- 
ingly cheap rate and on such a small margin of profit as not to admit 
of competition, are not greatly to blame for their effort to prevent the 
destruction of their profits to the active and able competition of the West 
Publishing Company. But they must be taken to have contracted with 
a full understanding of the: copyright laws of the United States, and 
those laws grant the exclusive right to publish literary productions to 
authors. They are conceived with the idea of giving protection to the 
‘ works of men of letters, and it never entered into the heads of the 
framers of the constitution, when they vested in the general govern- 
ment the power to protect literary productions and inventions, that they 
were clothing the States of the Union with the power of entering the 
field as publishers and of vestingin particular persons the exclusive 
right of publishing the evidences of their laws. . 

The decision of the Supreme Judicial Court of Massachusetts in the 
case of Nash v. Lathrop,! has just come to hand. It is a very import- 
ant contribution to the legal literature upon this subject. Mr. Nash 
was the publisher of the Boston Daily Law Record, a daily paper 
devoted to legal intelligence. Mr. Lathrop was the reporter of the 
Supreme Judicial Court of Massachusetts. The State of Massachusetts 
had, under a statute, a contract with Messrs. Little, Brown & Co., of 
Boston, the well known law publishers, for the publication by them of 
the reports of the Supreme Judicial Court of that State. Acting at the 
request of Little, Brown & Co., Mr. Lathrop refused to allow Mr. Nash 
to examine and take copies of the opinions and decisions of the justices 
of that court, which were in his regular custody as the State Reporter, 
for the purpose of printing them in this daily publication. Thereupon 
Mr. Nash filed his petition for a mandamus to compel Mr. Lathrop to 
accord to him this privilege. Upon final hearing the court has decided 
the controversy in favor of Mr. Nash, and ordered a mandamus to issue. 
The opinion of the court is given by Mr. Chief Justice Morton. The 


1 Reported in 6 N. E. Rep. 559. 
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decision of the court turns upon the construction of the Massachusetts 
statute of 1879,! under which Messrs. Little, Brown & Co. claimed the 
exclusive right of reporting the decisions of the court. The court holds 
that this statute and the contract made in pursuance of it do not confer 
upon Messrs. Little, Brown & Co. the exclusive right of first publica- 
tion of these opinions, or authorize the reporter to refuse to the public 


the right to examine and procure copies of them. The court are care- 


ful to point out that their decision may be rested upon this narrow 
ground, and that the question whether the State has an absolute prop- 
erty in the opinions of the justices after they are filed with the reporter; 
whether it has a copyright in such opinions, which it can exercise itself 
or assign to an individual; and whether a copyright on the volumes of 
the reports covers such opinions, so as to prevent any person from pub- 
lishing them after they have been published in the volumes of the 
reports, — are not questions involved in the case. 
the court seems unwilling that its general views should remain unknown 
upon so important a question, or that it should incur the odium of being 
thought to entertain the opinion that it is competent for the Legislature 
of a free State to prohibit or restrict the publication of its laws. The 
learned Chief Justice accordingly says: — 


‘*The decisions and opinions of the justices are the authorized expositions 
and interpretations of the laws, which are binding upon all the citizens. They 
declare the unwritten law, and construe and declare the meaning of the statutes. 
Every citizen is presumed to know the law thus declared, and it needs no argu- 
ment to show that justice requires that all should have free access to the opin- 
ions, and that it is against sound public policy to prevent this, or to suppress 
and keep from the earliest knowledge of the public the statutes, or the decisions 
and opinions of the justices. Such opinions stand, upon principle, on substan- 
tially the same footing as the statutes enacted by the Legislature. It can hardly 
be contended that it would be within the constitutional power of the Legislature 
to enact that the statutes and opinions should not be made known to the public. 
It is its duty to provide for promulgating them; while it has the power to pass 
reasonable and wholesome laws regulating the mode of promulgating them, so 
as to give accuracy and authority to them. We are not called upon to consider 
what is the extent or the limitation of this power, because we are satisfied that 
it was not the intention of the Legislature, in the statute upon which the 
respondent relies, to limit the previously existing right of the citizen to have 
full access to the opinions, or to confer upon Little, Brown & Co. the right to 
restrain any persons from procuring copies of them, whether for their own use, 
or for publication in the newspapers or in law magazines or papers. The policy 


of the State always has been that the opinions of the justices, after they are 
delivered, belong to the public.” 


1 Chap. 280. 
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A New Reporter ’’ Announcep. — The West Publishing Company, 
of St. Paul, Minnesota, have made a definite announcement that they 
will commence the publication of their projected Southwestern Reporter 
on the 2d of August of this year. It will report the decisions of all the 
courts of last resort of Kentucky, Tennessee, Arkansas, Missouri and 
Texas, and will be furnished at the rate of $5 per annum. This, with 
the Reporters already published by the Wests, will cover the entire re- 
ports of thirty-seven States and Territories. 


Tue West Coast Reporter And THE Pactric Reporter. — We learn 
on good authority that Messrs. A. L. Bancroft & Co., of San Fran- 
cisco, have entered into a contract with the West Publishing Company, 
of St. Paul, by which they convey to the latter all the properties of the 
weekly publication known as the West Coust Reporter, and all their 
rights therein, and by which the West Publishing Company assume to 
carry out the contracts of the Bancrofts with their subscribers. The 
manner in which the future publication of the West Coast Reporter will 
be conducted has not at the time of this writing been announced; but 
we conjecture that it will be consolidated with the Pacific Reporter 
under one or the other of the names of these publications. 


Missourt Bar Association. —This body will hold its next annual 
meeting, on July Ist and 2d, at Sweet Springs. Business of excep-’ 
tional importance will come before the meeting, and a full attendance 
of the members is earnestly desired. The Missouri Bar Association, 
though fairly prosperous, is not as numerous and influential as it 
should be. In a circular sent out by the secretary, each member is 
requested to endeavor to bring into the Association at least one new 
member at the next meeting. The president of the Association this 
year is the Hon. Geo. W. McCrary, of Kansas City. The secretary is 
John Montgomery, Jr., of Sedalia, and the treasurer is W. C. Marshall, 
of St. Louis. 


Proceepines AGatnst A JuDGE. — Proceedings have been instituted 
by the Bar Association of the city of New York against Judge Donohue, 
of the Supreme Court of that city, with the view of procuring his im- 
peachment by the Legislature. The main charges are that in 1880 he 
granted injunctions restraining the police commissioners from interfer- 
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ing with the book-makers at Jerome Park on application of the American 
Jockey Club, and at another time granted injunctions restraining the 
police from interfering with the sale of liquors in connection with the 
French and other balls at the Academy of Music, the parties applying 
for the same being in the last instance without licenses to sell liquor, 
He is also accused of granting oppressive orders, and of fining a wit- 
ness $1,360 for an alleged contempt of court in declining to answer a 
question in supplementary proceedings before a referee, the witness 
claiming that the question was asked for the purpose of annoyance, and 
saying that he would answer it if directed to do so by the court. 


INFORMATION Wantep.— Mr. Francis Rawle, treasurer of the 
American Bar Association, 402 Walnut Street, Philadelphia, has sent 
out a circular containiag the following questions: ‘‘1. Have you a 
State bar association in your State? 
address of the secretary? 3. In what counties of your State are there 
local bar associations? 4. What are the names and addresses of their 
secretaries or general officers?’’ Secretaries of State and local bar 
associations, who may chance to see this paragraph, will confer a favor 


upon the American Bar Association by communicating the desired in- 
formation to Mr. Rawle. 


2. If so, what is the name and 


STaTe OF Business IN THE SUPREME CourT OF THE UNITED States. — 
The following is a summary statement of the business of the Supreme 
Court of the United States for the October term, 1885, which closed 
on May 10: Number of cases on the docket at the close of the October 
term, 1884, not disposed of, 851; docketed during the October term, 
1885, 489, making a total of 1,340. Number of cases disposed of at 
the term just closed, 440; remaining undisposed, 900; continued under 
advisement from October term, 1884, 14; number of cases argued 
orally, 193; submitted, 105; continued, 8; passed, 3; total 323. 
Number of cases affirmed, 179; reversed, 94; dismissed, 60; docketed 
and dismissed, 11; questions answered, 3; settled and dismissed by 
parties, 93; total, 440. Opinions delivered, 261. The most suggest- 
ive matter in the above statement is that the cases undisposed of have 
increased from 851 at the close of the last year’s term, to 900 at the 
close of the term which has just adjourned. This fact gives emphasis 


to the imperative duty on the part of Congress of devising some means 
to relieve the court. 
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NOTES. 421 


Tue True Lawyer. — The Hon. Geo. W. McCrary, for many years 
a member of Congress, Chairman of the Committee of the House on 
Privileges and Elections, afterwards Secretary of War under President 
Hayes, still later judge of the Circuit Court of the United States for the 
Eighth Circuit, and now practicing at the bar of Kansas City, Mo., re- 
cently delivered a lecture before the Bar Association of that city 
entitled ‘‘ The True Lawyer.’’ It has been printed in pamphlet form and 
isa very readable and creditable production. In the course of it Judge 
McCrary calls attention to the following danger which may at some 
future time again threaten our institutions: — 


“It is a reproach to American statesmanship that no tribunal, judicial or 
otherwise, has yet been constituted with undoubted authority to pass upon the 
validity of an election of a presidential elector. Twice in our history have we 
been warned of the great danger to the peace of our country, if not, indeed, to 
the very existence of our institutions, resulting from this omission. Nothing is 
more certain than that, sooner or later, we shall split upon this rock if we go 
on without an amendment either of the constitution or of the law; and yet 
nothing is done, because the men who, for the time being, hold the interests of 
fifty million people in their hands, will agree to nothing until they are sure it 
will help their party in the next election. It will take a broader statesmanship 
than this to save our country from a great peril.”’ 


Amateur LeGaL Journatism. — There is a paper published by some 
of the students of the Law School of Columbia College in New York, 
called the Columbia Jurist. It belongs to the class of journals known 
as amateur journals, and, for its class, is a very sprightly and creditable 
publication. Its columns have been enriched by several essays of 
Prof. Theodore W. Dwight and other eminent men; but it is to its 
editorial page that we turn with hunger on receiving each weekly issue. 
Before doing so, however, we take the precaution of examining the 
table of contents to prepare ourselves for whatever assault or criticism 
the learned and exacting editor may have launched at us, as travelers 
in warm countries shake out their blankets before retiring to see if any 
disagreeable insects have found lodgement therein. In the aforesaid 
table of contents of one issue we struck the words: ‘* The AMERICAN 
Law Review Advised.’’ We turned with fear and trembling to the edi- 
torial page to see what we were advised to do, and we found that we 
were advised to apologize! We have not, however, had the benefit of 
the ‘‘advice’’ of our somewhat esteemed contemporary as much as 
our brother of the Albany Law Journal has had it. It is well known 
that our Albany contemporary is edited by the Nestor of legal journal- 
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ism, — a gentleman who has sat upon the tripod from away back in the 
Palaeozoic Period of law periodicals. But the Columbia Jurist ina late 
number appears under the editorial conduct of a gentleman still more 
ancient. His name is Epictetus. He pats the Albany stripling on the 
shoulder, and, speaking of himself in the third person according to the 
ancient style, admonishes him thus: ‘* Neighbor, hear the words of 
Epictetus, for the code is not yet: ‘He is a wise man who does not 


grieve for the things which he has not, but rejoices for those which he 
has.’ ’’ 


Rattway Recerversuies — Deatinc EQuitaBly with SMALL CLam- 
ants. — The results which have flowed to small litigants from the plac- 
ing of railways in the hands of receivers appointed by Federal courts 
have been very onerous, in many cases amounting to a substantial 
denial of justice. The well knownrule is that no action can be brought 
against a receiver in a court other than the one by which he was ap- 
pointed, without the consent of such court, and it is well known that 
the consent of the Federal courts to sue their receivers in the State 
courts is, as a general rule, denied. The result, in the case of railway 
receiverships is, that small claimants on extended lines on railway, 
when they suffer damages from breaches of duty by the agents of 
the receivers as common carriers, or from the negligent killing of domes- 
tic animals, are obliged to prefer an intervening petition at the place 
where the principal administration is, frequently hundreds of miles 
away. This can only be done by employing counsel at that place at 
very considerable expense, and it frequently becomes necessary for the 
plaintiff to convey his witnesses to the same place at still greater 
expense, to attend the hearing before the master in chancery, to whom 
the petition is referred for examination and report. This practically 
leaves the small claimants at the mercy of the claim agent of the re- 
ceivers, who is interested in rejecting as many claims as possible, and 
in making as good a showing, from the standpoint of the book-keeper, 
of the workings of his department of the road as he can. The result 
is frequent and flagrant denials of justice. Individual instances are 
known to the writer. So many instances of the same thing are known 
to members of the bar throughout the country that it is superfluous to en- 
large upon them. The railroad receivership is a matter which demands, 
and in point of fact is receiving, the attention of Congress. We are 
glad in this connection to notice a disposition on the part of Mr. Circuit 
Judge Brewer, of the Eighth Circuit, to deal liberally with the cases of 
these small claimants. In one of them, reported in a recent number of 
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the Federal Reporter,' the case is thus stated and decided by the learned 
judge: — 


“BREWER, J. (orally). In the intervention of George Hamilton in the 
Wabash Case, it appears that a year ago a petition of intervention was filed, 
which was referred to the master, and by him reported upon. The intervention 
was on account of a judgment against the Wabash road, in one of the outlying 
counties, a short time before the appointment of the receivers. The petition 
was filed by counsel living in such county. Upon the filing of the master’s re- 
port, which was adverse to the claim, the matter passed along without action 
until the fifteenth of March of the present year, when, through new counsel, 
without leave of the court, an amended petition of intervention was filed. Four 
days thereafter the report of the master was confirmed. Now, a motion is 
made to set aside that order of confirmation, and refer the matter back to the 
master. Upon the hearing of this motion there was little or no discussion as to 
whether, under the amended petition, the petitioner would have any lien upon 
the corpus of the property prior to the lien of the mortgages, or even upon the 
earnings of the road; and I express no opinion as to whether he would have any 
claim based upon the facts as stated in his amended petition. 

‘T have no question but that, technically, he is entitled to no further hearing 
in this court. He neglected to file any exceptions to the master’s report; and 
yet it must be remembered that this claim comes from an outlying county, 
which had been placed in judgment before the court through its receivers took 
possession of this large property; and the court, dealing equitably with such 
interests as that, ought to give to every one, especially to those holding small 
claims, and living at a distance, the fullest opportunity of a hearing, and not 
rigidly enforce technical rules against them. So it seems to me that it would 
be fair to make an order like this: that upon the payment of all the costs which 
have accrued in this intervention since the filing of the original petition, the 

order of confirmation be set aside, and leave given to file the amended petition, 
and the whole matter referred back to the master; and it will be so ordered.’’ 


The masters in chancery appointed by the Federal judges, so far as 
we have any knowledge of the matter, have been men of standing at the 
bar; and the rulings of these masters and those of the courts thereupon 
have evinced everywhere, so far as we have been able to see, the fullest 
desire to do justice to claimants without regard to technical rules, in so 
far as the unsatisfactory machinery of a railroad receivership will per- 
mit. But we do think that this machinery is capable of reformation in 
several particulars. Our view is that, in the case of small claimants 
living at a distance, the court is bound as a mere debt to justice to send 
a master or commissioner to the spot to investigate the grievance, where 
probable cause for taking such action is shown by a petition addressed 
to the court or judge in a manner howsoever informal; and that, where 


1 Cent. Trust Co. v. Wabash, ete., R. 
Co., Hamilton, Intervener. 
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the complaint seems to have been made in good faith, whether or not 
the grievance is well founded in matter of law, the expense of sending 
the master to make the investigation ought to be borne by the fund, 
Whether the policy of allowing trial by jury in the case of small claim. 
ants, which is embodied in the bill introduced in the House of Repre- 
sentatives by Mr. Glover, of Missouri, is the correct policy, we are not 
prepared to say. The subject of railway receiverships is a very large 
and many-sided subject, which is not to be hastily or crudely dealt 
with. But it does seem clear that the court is bound to administer 
justice to these small suitors at the place where the grievance has taken 
place, and not to compel them to attend at a distance so great that the 
expense of attending is equivalent to a denial of justice. 


REMEMBERING THE Lawyers. —The Hon. John M. Glover, of Mis- 
souri, member of the House of Representatives, in a bill which he has 
introduced on the subject of the arbitration of disputes arising between 
railroad companies and their employés, has not forgotten the legal pro- 
fession to which he belongs. The Knights of Labor, it is well known, 
have tabooed the legal profession, by inserting an article in their con- 
stitution that no lawyer can become a member of the order. They 
might naturally object to lawyers appearing before a board of arbitra- 
trators ; and to the end that the profession shall not be deprived in this 
regard of their legitimate gains, Mr. Glover has inserted in his bill the 


following section for which he deserves well of his professional 
brethren :— 


«Sec. 14. That it shall be lawful in all cases for any employer or employé, 
by writing under his hand, acknowledged as in the case of deeds, to authorize 
any person to act for him in submitting to arbitration and attending arbitra- 
tors or judges touching the matter of any arbitrations.” 


Goruic anp Hyerentc.—The London Lancet offers the following 
sound suggestions concerning the essentials of court-houses : 


‘* In the interest of litigants, it does seem to be of the highest importance 
to maintain some degree of bodily comfort in those who have in their hands the 
making and unmaking of the happiness of others. * * * No public 
building can ever be satisfactory unless the questions of convenience, light and 
air are made of prime importance, nor unless the plan of a building is definitely 
settled in relation to its uses and situation before the question of artistic style 
is entered upon. Having settled on a plan which shall afford the utmost facil- 
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ities for transacting business, together with the possibility of health for those 
who are to work and live in the building, then the genius of the artistic archi- 
tect ought to be shown in rearing a beautiful building upon a plan in which 
utility and health have been the only considerations. Each age has hadits own 
style of architecture. The Gothic, beautiful as it is, was the architecture of an 
age of superstition and epidemics. Are we ever to have the Gothic replaced 
by the Hygienic, in which the healthful and the beautiful will be united by the 
genius of some nineteenth-century architect? This genius of original mind 
has yet to appear, but when he does he will assuredly pass in the race for fame 


the slavish copyists of great men who built for conditions of life totally different 
from our own.”’ 


In reproducing the above, we shall take the liberty of adding, at the 
risk of being thought ‘ hilarious’’ by our learned and cultivated con- 
temporary, the Boston Beacon, that, our proposition to swap court- 
houses with New York City and to pay express charges both ways, has 
has not been accepted. As we learn from some of the Boston secular 
papers that the Boston court-house is the worst edifice of the kind on 
the American continent, we hereby withdraw our offer to swap court- 
houses with New York, and renew it as to Boston. If Boston will send 
us, C. O. D., anything which she may have in this line, ancient or 
modern, we will return our St. Louis court-house free of charge, freight 
prepaid. As we do not wish to give any tenable grounds to Boston 
for a rescission of the agreement on the ground of fraudulent conceal- 


ment, we shall carefully state to Boston, as we did to New York, that 


our court-house has not been cleansed since pur old county court went 
out of existence in the year 1877. 


It is, however, in a little better 
condition than when we made our proposal to New York; for the stone 


floors of the second story, in the vicinity of one of the court-rooms, 
have been cleansed by a court janitor. But on the lower floors re- 
side the assembled plagues of Egypt, the accumulated smells of 


which we will throw in, in our proffered exchange with Boston, without 
extra charge. 


Mr. ¥1etp’s Recent Appress on Copirication. — The Hon. David 
Dudley Field delivered one of his characteristic and forcible arguments 
in favor of codification, in the form of an address before Law Academy 
of Philadelphia, on the 15th of April. It is published in full in the 
New York Mail & Express of April 19th. It was an effort worthy of 
preservation in a more permanent form. He disposes of the bugbear 


that a code will stop the natural growth of the law in the following 
words : — 


“Tt is further objected that a Code would hinder the growth of the law. 
Does a dictionary hinder the growth of language? Does it not rather help, by 
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making the growth more symmetrical. The relation of the dictionary to Jap. 
guage is not very unlike the relation of a code to the law. But what is here 
meant by growth? A growth in animals and plants means expansion without 
destroying identity. But a newrule of lawadded to an old one is not a growth, 
but a new thing; and the application of an old rule to new circumstances ig 
neither a growth nor anew rule. Lawand jurisprudence are different things; 
one is the will of the law-giver, the other is deduction from law and its applica. 
tion to the affairs of men. When the judge intrudes into the function of law. 
giver, the intrusion is most likely to end in failure and injustice. Witness the 
unseemly tangle in the doctrine of car trusts and the abuses of receiverships, 
Have not reforms in the laws come mostly from the statute-maker instead 
of the case-maker? The careful student of history will find that from the time, 
when the English judges resisted the negotiability of the notes of merchants 
down to the hour when the last shackle was stricken from the hands of woman 
in the holding of her own property and taking the fruit of her own labor, the 
real and healthy growth of the law has proceeded not from the seats of judges, 
but from the halls of legislative assemblies. 

‘““4 Code would put a stop to the changing of the law by the declaration of 
the judges. The only logical reason for these changes is that the judges made 
the law, and the same power which made can unmake or change. 
said in so many words, but it is at the bottom of the practice. I could relate 
instances of these till I should weary you. But I will give for illustrationa 
single sentence from an opinion of one of the most eminent judges of this 
country, Mr. Justice Miller, of the Supreme Court of the United States, which 
will be found in a dissenting opinion from 104 U. 8.: — 

“*<Tn regard, however, to a certain class of corporations, a class whose opera- 
tions are as important to the interests of the community, and as intimately con- 
nected with its business and social habits as any other, the appointment of 
receivers, as well as the power conferred on them, and the duration of their 
office, has made a progress which, since it is wholly the work of courts of chancery 
and not of legislatures, may Well suggest a pause for consideration.’ 

‘«Some of us have heard this dialogue between counsel and judge: ‘ There is 
no precedent for this,’ says the former. ‘Then ‘I will make a precedent,’ says 
the latter. The true function of the judge is to apply the law to the facts. All 
lawsuits deal with facts first and with the law afterwards. But that only is 
truly law which has been provided beforehand. The suitor, whose case is to be 
adjudged, should have been able to know, before he acted, how to conform his 
acts to the law, that is to the known law. One of the gravest objections to the 
law of precedents is that it is or has been made always after the fact; ‘after the 


fact of the present case, or after the fact in a previous case cited for authority 
in the present.’’ 


This is not 


ARBITRATIONS BETWEEN CapiTaL AND Lasor. — Since the recent strike 
on The Missouri Pacific Railway system, several bills have been intro- 
duced in Congress on the subject of arbitration between employer and 
employé. The subject is not a legal one, but it may be considered 
from one or two points of view which will strike a lawyer at first blush. 
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The first point of view is the nevessity for any such legislation. By 
the law as it exists in every State in the Union, whenever two persons 
have a matter of difference which they cannot settle by agreement, 
they are at liberty to submit the same to arbitrators, whose award 
may become the judgment of a court of record to be enforced in most 
cases like other judgments, and, under an old English statute, by pro- 
cess of contempt. As there is therefore no obstruction whatever in 
the way of an employer and his employé or employés submitting any 
matter of difference between them, by their own voluntary act, to arbi- 
tration, it is difficult to understand the necessity for any further legis- 
lation on the subject, unless the purpose of such legislation is to 
establish a compulsory arbitration. But the ordinary proceedings in 
courts of justice are nothing more or less than compulsory arbitrations. 
Whenever the party who is aggrieved summons the party against whom 
he has the grievance to answer, the court, with or without the aid of a 
jury, according to the nature of the case or the wishes of the parties, 
becomes merely an arbitrator to settle their differences. What, then, 
is there an ordinary strike of employes, or in an ordinary lockout by 
an employer to arbitrate? If the employés are under contract for a 
certain length of time and violate their contract by striking, the em- 
ployer has an action at law for damages against them individually, for 
a breach of the contract. If, on the other hand, they are under 
contract to serve for a certain length of time, and the employer violates 
the contract by locking them out and denying them work, they have 
an action against him for his breach of the contract. What then is it 
that it is proposed to attain by further legislation on this subject? Is 
it intended that when an employer thinks that he cannot pay the 
wages demanded by his employés, he shall be summoned to appear 
before a court, which shall appoint a board of commissioners or 
arbitrators to determine what wages the employer shall pay? Suppose 
this is done; will the law afford some supplementary process to compel 
him to continue his business and pay these wages, whether he can 
afford to do so or not? Suppose, moreover, his employés announce to 
him through a committee that he must run his business in obedience to 
certain rules, employ only men who belong to a certain secret organiza- 
tion, keep only a given number of apprentices, run his works only 
during so many hours each day, and he is of opinion that these terms 
are inadmissible,— is there anything here that he is to be compelled to 
submit to the judgment of a board of three persons appointed by a 
court of justice, or appointed in any other way, to whose decision he 
is to be obliged to conform? On the other hand, suppose the hands at 
work for a given employer, at a particular hour and in accordance with 
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& preconcerted signal, quit work and walk out. Shall he have the 
power to summon them before a board of arbitrators, and to compel 
them to continue to work for him, if they have not contracted to do 80, 
or even if they have contracted to do so,—under such terms as the 
arbitrators shall prescribe? These questions contain their own 
answers, and show how preposterous this idea is, as it drifts around in 
the brains of certain demagogues in and out of Congress. It is beyond 
the scope of legislative power thus to invade the freedom of contract, 
and to compel an employer on the one hand or a workman on the other 
to make contracts which he does not wish to make. The one hasa 
right to enjoy what is his own, to keep the gains of his own industry 
and do with it as he will, so that he does not put it to any unlawful 
use. The other has the right to enjoy the fruits of his labor, and to 
get as much for it in the open markets of labor as he can. The 
slightest consideration of this question is sufficient to enable any one 
to see that this new conception of arbitration is an un-American exotic, 
as much so as the boycott and the dynamite bomb. It proceeds in the 
very face of the most fundamental rights, and there is not a particle of 
common sense init. Arbitration to be effectual must be voluntary. If 
parties to a controversy voluntarily submit their differences to arbitra- 
tion, and those differences are of sucha character that the award of the 
arbitrators cannot be made the judgment of a court and enforced as 
such, then the law on this point is capable of enlargement and amend- 
ment, and this is as far as enlargement and amendment can go. 


DissENTING Opinions. —Some of our contemporaries are earnestly 
discussing the question whether the practice of writing dissenting opin- 
ions ought not to be abolished by law. The Albany Law Journal takes 
strong ground against the practice and is strongly opposed by the 
Southern Law Times. The Central Law Journal supports the opinion 
of the Albany Law Journal and is opposed by the American Law 
Record. The Albany Law Journal in turn quotes with approval the 
views of the Central Law Journal and attributes them to a ‘‘ judicial 
source.’’ Whether the writer in the Central Law Journal speaks upon 
the subject from the experience of a judge we are unable to say, though 
if they are the opinions of the editor of that journal they are entitled to 
respect, as coming from a lawyer of learning and experience. But we 
do not agree with them. Aside from the fact that they propose a 
change of the most radical character in the processes by which the so- 
called judge-made law of England and America has been built up, they 
do not offer any substantial reason for the innovation. The Albany 
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Law Journal argues that it is not the office of the judicial reports to 
furnish arguments against the decisions. If this is true as stated, then 
for reasons equally strong it is not their office to furnish arguments in 
favor of the decisions, and an appellate court discharges its full fune- 
tion when it announces its conclusion as to the law of the particular 
case, in the form of a syllabus, as is done by the Supreme Court of 
Georgia, or, in the form of ‘‘ resolutions,’’ as was done by the English 
courts in Lord Coke’s time, if we are not at liberty to doubt the truth- 
fulness of his reports. But it has always been recognized that judicial 
decisions which merely announce conclusions of law, without either 
referring to authority for such conclusions or offering reasons in support 
of them, carry little weight. If mere legislation is the office of the 
courts, they would carry the weight which an act of legislation 
carries. Experience, we take it, shows that judicial decisions which 
are neither founded on authority nor on sound reasoning are never 
allowed to remain unquestioned by the profession. Cases are known 
where such decisions, always unsatisfactory to the profession, have 

been constantly assailed and finally overthrown after the lapse of many 
years. It is the office of the judge who writes a judicial decision to 
give the reasons upon which the court proceeds. The proper adminis- 
tration of justice is not satisfied with anything else. If these are 
omitted, the judgment becomes a mere arbitrary exercise of power. If 
it is the office of the judicial courts to furnish the reasons which the 
court gives for its decision, it cannot be affirmed with any show of logic 
that it is not equally their office to furnish the reasons which a portion 
of the court may give for the opposing view. In many cases, as is well 
known, the law has been declared erroneously by the majority and cor- 
rectly declared by the minority, and the opinion of the minority has 
subsequently become the law. The reasoning of those who would thus 
put appellate courts into a straight jacket necessarily implies that such 
a court is to be regarded as possessing the infallibility which has been 
ascribed to an cecumenical council of the church of Rome. Experience 
every day shows how fallacious this idea is. But there is a considera- 
tion which lies outside of this. It is a fundamental principle of Anglo- 
American law that the courts of justice shall be open, and (with the 
exception of cases where fictions have been tokgrated for the sake of 
justice) that every step in judicial procedure shall exhibit the plain 
truth. If the bench is composed of nine judges, and five of them 
announce a startling principle, as was done by five justices of the U. S. 
Supreme Court in Poindexter v. Greeenhow,! or an extreme application 
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of the principle, as was done in Kring v. State of Missouri,' and four 
of the judges dissent, the legal profession are concerned with knowing 
the fact that four of the judges have dissented, who the dissenting 
judges are, and the reasons given by them for their dissent. Unless 
this is published, the real value of the decision as a future precedent 
ean never be known. To what extent it will be followed, and how far 
the court will go in applying it to new and analogous cases, cannot be 
properly estimated, unless the real views of the separate judges are 
known as far as possible. It has been the effort of the English system 
of remedial justice, in its appellate procedure, to bring to the decision 
of every case the individual opinion of every judge sitting on the hear- 
ing of an appeal. To this end the judges have always delivered their 
opinions seriatim, each judge pronouncing a separate opinion, and gen- 
erally ore tenus. ‘The inconvenience of having a separate opinion 
delivered by each judge of a numerous appellate bench is very seriously 
felt; but no one in England, so far as we know, has yet announced the 
startling proposal that those who do not agree with the majority shall 
be totally suppressed. 

If it is politic to make every judicial opinion seem to be what it is not, 
the unanimous opinion of the court, why not apply the same rule to 
legislation? Why not close the doors of the houses of legislation against 
the public, suppress the debates which there take place, especially sup- 
press from the public all information of the final vote, and allow the pub- 
lie to believe that every act which reaches engrossment was _ the 
unanimous decision of the entire legislative body ? 

The Central Law Journal, in a very forcible argument on this subject, 
uses the following expression: ‘*So far from permitting or encourag- 
ing judges to deliver long-winded dissenting opinions, it should be part 
of the judicial oath of office to keep inviolate the secrets of the consult- 
ation room.’’ This expression, we are sure, was not seriously intended 
as an imputation upon the integrity of judges of appellate courts. The 
writer of it surely did not seriously expect his readers to believe that 
there is any necessity for a judicial oath to bind a judge of such a court 
to keep the secrets of the consultation room. If ever a judge has so 
far forgotten his position to himself or his colleagues as to disclose any 
important secret of the consultation room, it must have been in very rare 
and exceptional instances. And the impropriety of it is so obvious, not 
only to the judges themselves, but also to the bar and the public, that 
no judicial oath is necessary to prevent it from being practiced. Such 
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an oath would be just as nugatory as would be an oath that the judge 
should decide every cause honestly, or should not take bribes for decid- 
ing causes. 


AsnuaL BANQUET OF THE ANGLO AmerIcAN Law ScHoor or JAPAN.— 
The mere fact of the existence of an Anglo-American law school in the 
remote country of Japan will have a curious interest for American 
lawyers. We may therefore be pardoned for reprinting at length the 
speeches which were made at the annual banquet of that law school, 
which took place in February last at Tokio, the capital of Japan. We 
take leave to premise by saying that some inquiry into the laws and 
habits of the people of Japan, prior to the time when the country was, 
through the intervention of the United States, opened to commercial 
intercourse with foreigners, leads us to doubt whether her munici- 
pal institutions will be improved by the introduction, or even by the 
study, of Anglo-American law. Contact with the Western nations 
will, of course, lead to changes in some features, such as the abolition 
of the practice of torturing prisoners in order to procure a confession ; 
but we should sincerely hope that the Japanese will never go to the 
other extreme by adopting the rule of Anglo-American jurisprudence, 
nemo seipsum accusare tenetur, which in its full length and breadth 
prevents the officers of justice from interrogating the accused person 
on trial, who of all others knows best the essential fact whether he is 
guilty or not guilty. We also understand that the land laws of 
Japan and her political institutions are founded upon a system re- 
sembling the feudal system which prevailed in Europe at the close of 
the Middle Ages; but we should hope that the lawyers of Japan will 
not make the attempt of improving this system, however bad it may be, 
by introducing the English law of real property. We furnish a speci- 
men of that law in another portion of this issue of the American Law 
Review, in the form of an able and well considered essay on the mean- 
ing of the legal term ‘‘ privity of estate ;’’ and, after reading that essay 
carefully and racking our recollection for what else we have learned 
upon that subject, we undertake to say now that no lawyer lives or 
ever has lived who could tell what is meant by privity of estate or who 
could with any certainty forecast the meaning which a court of justice 
will put upon the term in many common cases. The English law of 
real property is an agglomeration of monstrosities possessing about the 
same resemblance to rules of simple reason that a ‘‘ Japanese mer- 
maid,’’ which consists of the stuffed head and bust of a monkey, joined 
to the stuffed tail of a fish in a manner so dextrous that no one without 
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the aid of a minute search can detect the manner in which the join- 
ing process had taken place, bears to any created being. Not only 
the English law of real property, but much of the rest of the so-called 
** wisdom of ages,’ of which the common law is supposed to be the 
result, possesses just about as much congruity as this ‘‘ Japanese mer- 
maid,’’ or as an entomological collection which some very shrewd and 
thrifty Japanese imposed upon a friend of ours, by joining with great 
skill, by means of fine threads of silk and lacquer, the bodies, limbs 
and wings of different members of the insect family. This collection 
our friend, in the simplicity of his heart, forwarded to the late Prof. 
Agassiz, by whom he had been commissioned to make it; and when 
the specimens were exposed before the Cambridge professors, there 
was no bound to the surprise and delight which they produced. Then, 
according to the usual method where the collector has not proceeded in 
the most scientific manner, they undertook to apply steam to the dif- 
ferent insects in order to render them flexible and get them into proper 
shape; when lo, the most wonderful specimens in the collection im- 
mediately fell to pieces! The common law, fitted to the institutions 
of Japan, would produce incongruities of a similar character. Milton 
did not describe a worse monstrosity in the lines, ‘‘ Dagon his name, 
sea-monster, upward man and downward fish.’’ 


The first speaker was Mr. Masujima. He said: — 


**GENTLEMEN: The toast that must precede all others to-night is that of the 
health of His Imperial Majesty Mutsu-hito Tenno. Iam sure I express the genu- 
ine sentiment of all present when I say that we wish His Majesty many and many 
returns of the bright New Years of his glorious reign. May that reign be 
happy; and may it even exceed in duration the reigns of some of His Majesty’s 
predecessors, which history tells us were in olden times counted by more than 
a hundred years. It is under the gracious protection of our August Sovereign 
that for the first time in the history of our country a private institution like ours 
is permitted to prosper by its own merits, undisturbed by official interference 
or private jealousies. This and other privileges of a like character are only 
what we anticipate in a wise and enlightened reign, when liberty and educa- 
tion are insured and encouraged, and where the objects are innocent and 
lawful as ours are. As you all know, we have no intention of mixing in poli- 
tics — still less in any agitation that may prevail among the ignorant, puzzling 
and troubling the authorities for nc good end. Nor do we propose to dévote 
our attention to what we may term the technical politics of our science. That 
we count beneath our dignity. Our aim isa nobler one; we desire to reach the 
pure practice and principles of English law, or, more correctly, Anglo-American 
law. We wish to make our fellow-subjects law-abiding and self-governing; to 
afford some of our countrymen a position and a profession so that they may 
understand the advantage of each one attending to his own business. The 
Anglo-American race is the most civilized in the world, socially and politically, 
and its habits and institutions are the best examples that a new and progressing 
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country like Japan can study with advantage to herself and without the slightest 
danger. In no other race are the qualities which make men law-abiding and 
self-governing so strongly displayed, and yet no other race knows better how 
to protect its own rights and interests. Our school has hardly had time to 
establish itself on a firm foundation, and its objects and work have scarcely as 
yet been recognized by the public. But, encouraged by the favorable circum- 
stances that I have briefly sketched, we will use all the resources available to attain 
the end we haveinview. Notonly, therefore, gentlemen, as loyal subjects, but by 
way of expressing our gratitude to His Imperial Majesty for the gracious protec- 
tion that we have enjoyed and hope to avail ourselves of in future for the pros- 
perity of this institution, let us drink to our Sovereign — Senju man zai. ‘ Long 
live the Emperor!’ ” 


The health of the legal profession having then been briefly proposed, 
Mr. Scidmore, U. S. Deputy Consul-General, replied as follows: — 


“Mr. CHAIRMAN AND GENTLEMEN: I should have been better pleased had the 
task of responding to the toast to the legal profession been confided to other 
hands than mine. To answer for such a client before a tribunal like the pres- 
ent one, however, has its advantages; for I know that many of the court and 
jury are interested parties, and that the testimony to be given this evening is 
all in favor of the respondent. We are assembled to celebrate the successful 
progress of an institution, cosmopolitan in its studies, liberalizing and scien- 
tific in its methods, and which has for its object the advancement of Our pro- 
fession in Japan. More than six hundred bright young men are enrolled upon 
its books, and the influence of its good work is already spreading to distant 
parts of the country. To lend encouragement by words of cheer or by personal 
labors to such an undertaking, becomes a pleasure to every lawyer to whom an 
opportunity may present itself. The legal profession in Japan is of recent 
growth, and is an honor to the country. The future is bright with promise of 
great achievements in a field where the law in many departments is yet to be 
written, expounded, and administered. To that interesting undertaking I 
believe that the Ingirisu Horitsu Gakko will contribute her share through the 
future advocates, judges and legislators she will send forth. Gentlemen, ‘To 
the Profession.’ ” 


The next toast was the health of the guests, with which was coupled 
the name of the United States Minister. Mr. Hubbard, after explain- 
ing that he was commissioned to express the great regret of the Hon. 
Sir Francis Plunkett, who was unfortunately unable to be present, 
responded on behalf of the guests in the following terms :— 


“Mr. PRESIDENT, PROFESSORS, AND STUDENTS OF THE ‘ ANGLO-AMERICAN 
Law ScHoo.’ or Japan: In behalf of the guests whom you have honored by 
this invitation, and especially complimented by ,your generous sentiment just 
uttered, I am commissioned to express our profound acknowledgments, and to 
say that we heartily invoke, for yourselves individually and for your noble in- 
stitution, long life and increasing prosperity. We have just now united with 
you in your right loyal wish for the ‘ Health and prosperity of His Majesty the 
Emperor and his Empire.’ By all English-speaking peoples around the globe 
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(for their language and commerce is heard and seen in every land and 
on every sea), and by all the great treaty powers whose ambassadors haye 
been welcomed at this ancient Court, this sentiment will meet with most cor. 
dial and generous amens. It is not merely in return for the knightly hospitality 
which your Emperor and his subjects have extended to all Western nations, 
that we join with you in this sentiment to His Majesty; but rather because in 
the present Imperial head of your Empire of thirty-seven millions of people 
we recognize your wonderful progress in civilization, in the arts and sciences, 
in statesmanship, in finance, law and education, which, in the last thirty years, 
has had but few parallels in the world’s history! I would not speak to this in- 
telligent assembly as a courtier seeking favor of Imperial power by flattering 
speech. The highest evidence in private or national life of earnest and unselfish 
friendship in the man or the ambassador—is to talk with candor whether to 
the prince or peasent, and never seeking to deceive with ‘ Delphic Oracles,’ 
in the homes of the subjects—or in the palaces of kings. I am not here 
to tell you, my friends, that you have reached the highest rounds of the 
ladder, or that there are no spots on therising sun of your Empire. You 
would not thank me for such false flattery. The very strides which you 
have made and are now making, and the constant eagerness with which 
your people are still stretching forth their hands; and the ever-unceasing 
readiness with which they drop the scales of old errors and tradition from 
their eyes, while seeking the revelations of the new world; all these ready 
monitors would frown upon other than truthful and open-hearted speech 
in such a presence and to such a people. It has been thirty-two years since 
that great American, Commodore Perry, entered the bay of Yedo, bearing the 
olive branch from the United States to Japan, and induced this country to sign 
a treaty offriendship and commerce. Since that memorable day in the history 
of your country, you have wrestled earnestly and with large success with the 
problem of political government. You have abolished feudalism, which for 
ages had made vassals of millions of people. You have celebrated the restora- 
tion of the rightful inheritance to the dynasty (which you trace back centuries 
before the Christian era), and abolished the domination of the Tycoons and the 
Shogun who were the then actual rulers, while the Imperial Son of Tenno was 
a virtual hermit in the complete and enforced seclusion of the palaces of 
Kyéto. You have entered into liberal treaties of amity and commerce with the 
great governments of the earth, and have sent your young men, during the last 
thirty years, to all friendly nations to learn of their civilizations and education, 
as taught in their schools and universities, as illustrated in their forums of.jus- 
tice and of the law, and in the National Assemblies of France, the Reichstag of 
Germany, the Parliaments of England and the Continent, and in the Congress and 
Capitol of the Great Republic of North America. In like reciprocal confidence 
you have from a foreign commerce in 1850, not amounting to a quarter of a mill- 
ion, built up a trade with other nations amounting in value annually to nearly 
seventy millions of dollars! In your open ports come every day friendly 
ships of other lands, bearing to your markets their rich exports, and car- 
rying back in return half round the globe your silks and teas, and marvelous 
wares and curious handiworks of genius and art. Here, too, you have 
welcomed our people in cordial friendship, conceding as requested even 
extra-territorial rights in the open ports, to these treaty powers, to trade and 
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traffic, being amenable only to the consular tribunals of the said treaty powers 
respectively. In the interior of your beautiful islands, Europeans and Ameri- 
cans may travel by passports, granted not by treaty but by comity of 
this friendly power of the Orient. You have established since that day a 
system of public schools, accessible to all the children of these thirty- 
seven millions of your Empire. You have long since established an Imperial 
University and Schools of Engineering, modeled after the best in the Old 
World and the New; and thither you have invited (till your own native 
students could learn and teach) eminent men of learning from Europe and 
America to preside during the youth time and early manhood of these institu- 
tions. To-day you are able to conduct your schools and colleges and universi- 
ties mostly with presidents and professors and teachers of your own people — 
‘native and to the manner born.’ You claim to be able to build your own 
railways, span your own rivers, and tunnel your own mountains by the civil 
engineers taught in your own schools. In education apd science you may be 
congratulated on your solid progress toward intellectual independence and self- 
reliance. In your army and navy, the right arms of the civil power, you have 
established system and soldierly discipline, greatly in advance of your earlier 
history. You point, justly and with pride, to a navalarmament superior to that 
even of Western nations; and to an army which give evidence and promise, by 
their drill and discipline, led by officers taught in the military schools of the 
West (as they now may be taught in your own military schools), that in the day 
of national trial or of battle they will be gallant defenders of the Empire and 
perpetuate the martial prowess of their ancestors. But I cannot dwell longer 
on all these evidences of progress and power. My honored colleagues of the 
Diplomatic Corps—and especially my distinguished friend Sir Francis Plun- 
kett, the British Minister (whose deserved promotion to knighthood we have 
all recently hailed with pleasure) and whose country is the ancient ‘ Mother’ 
to my own beyond the seas —they and he, [ am sure, will pardon an American 
citizen for cherishing and expressing a peculiar national pride at this hour. It 
is a historic fact that all this happy progress in civilization and government, 
and healthful national growth in Japan, dates back to the hour when an Ameri- 
can sailor, flying his country’s flag, and bearing her messages of peace to Japan, 
was the first in all the earth toinduce your country to open to bis overtures its 
doors to the friendly intercourse and commerce of the Republic of Washington. 
And equally gratifying is the thought that during all these thirty-two years our 
friendship has been ‘growing with the growth and strengthening with the 
strength’ of our respective lands; that while receiving nearly a million 
of indemnity from your then hard run treasury, we returned it without your 
asking, and that while the United States buys more than one-third of all your 
exports to foreign lands, and Japan buys from us five times less than she does 
from my esteemed English colleague’s country (which sells to you immensely 
and buys only about what we sell) — notwithstanding all this we are still your 
friends, and ‘Brother Jonathan’ thinks not a whit less of ‘John Bull,’ whose 
ancient losses (let me say to him in all good humor) in the West he naturally 
seeks to make good in the East. But this occasion being the annual celebration 
of the founding of the ‘Anglo-American Law School’ of Japan, admonishes 
me that I must not be led off after the more fascinating consideration of your 
martial, naval, educational, and political progress; I would be untrue to all the 
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teachings of history did I not seek to impress you —judges and counselors 
and professors aud students of the law —that higher than any material or 
political power in the State, is the absolute necessity of a pure and upright 
judicial system, with wise, just, civil and criminal codes of written laws; and 
with counselors to advocate at the forum, and judges incorruptible and 
learned on the bench to expound and to execute them. The founders of this 
institution wisely builded when they sought to establish such an auxiliary to 
the jurisprudence of this empire. Your country has already enacted codes of 
laws, and approaches the day (as promised and suggested by your emperor) 
when with a written constitution and with a representative assembly (like the 
English Parliament), it is to be hoped this empire may take her co-equal posi- 
tion, undisputed and unchallenged, and of right, by the side of all the treaty 
powers. My friends, men of Japan, who in the coming time must expound this 
promised constitution and these laws, your country may never hope to com- 
pletely reach the high place in the family of nations till her courts of law are 
made as respected as your Ministers of State; and whose judges shall wield a 
just judicial power, stronger in moral force than armies and navies, for the pro- 
tection alike of the Crown and the property and liberty of the subject. These 
attainments are not made in a day, or a year, or even indecades. You have the 
key to unlock the situation in furnishing to your country a learned, able and 
incorruptible judiciary. When in your courts, native and foreign born, aliens 
and strangers, shall know that equal and exact justice shall be meted out to 
them from written laws and under a written constitution, then indeed your 
‘year of jubilee ’ will have come, and one of the oldest of the nations of the 
Orient will more than resume again the ancient power and glory of the “ Land 
of the Morning.’ You have wisely chosen the study of the ‘ English Com- 
mon Law’ which the learned speakers here to-night have more appropriately 
called the Anglo-American law. The glory of English-American civilization 
and statesmanship flows from the common law. It is an unfailing fountain of 
justice, in whose waters the wounds of the oppressed the world over may find 
healing. It is a‘ flaming sword’ also, let me use the figure of speech, bring- 
ing the oppressor to justice and punishment. Itfurnishes a lamp to the feet of 
all, whether of English or cosmopolitan tongues, to seek the path of the right 
and to know when they walk therein. This day England would not exchange 
the wealth and glory of the names and decisions of her Lord Chancellors and 
Chief Justices — her Cokes and Blackstones and Erskines — for all the martial 
prowess of her Wellingtons or Nelsons in the battles of the land and of the sea. 
America cherishes to-day in her heart the priceless heritage of her Marshalls and 
Storys and Kents and the galaxy of great jurists who have adorned her Supreme 
Courts — State and National — more than the achievements of her heroes, of all 
her wars, foreigifor domestic. Thus it must be in all great governments, whether 
Empires or Republics, who expect to perpetuate the civil power, regulated by 
law through the centuries to follow. Let me warn you, my young friends, 
against using your profession of the law as a mere stepping stone to political 
emolument and position. Of course, no truly great statesman should neglect 
to study —to know his country’s laws. Tae king on his throne and his high 
ministers of state and the law-making power, surely ought to know the laws. 
Bat what I mean is, that to become an eminent and successful barrister or 
advocate at the bar or judge on the bench, the honors of the judiciary alone, — 
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should be the sole object of ambition. To live in the history of your country 
as an able and learned legal advocate for the rights of life and property and 
liberty; to be a judge remembered in all time for protecting the wronged and 
oppressed is a fame which will be green and perennial when the red laurels 
of warriors shall have faded forever from the memory of men. To attain these 
ends, you must ‘learn to labor and to wait.’ Be true to yourselves and to 
your clients, and to your country. There is no royal road to success at the 
bar. It is a noble work, and worthy of a life-time’s devotion. Uphold the 
dignity of your profession, and never sink the counselor into the low cunning 
of the ‘shyster.? Remember that weakness and innocence appeal to your 
advocacy, and life as wellas liberty is often in the keeping of the lawyer and 
the judge. But I cannot close without expressing the hope and the belief that, 
contemporary With the advancement and elevation of the judiciary to the dig- 
nity and reverence of the courts of England and America, should be the encour- 
agement of an enlightened press. This most potent of all powers in the 
evangelization of a people, should be educated in the laws, and in political and 
social government. All friends of the empire will welcome the day when, as 
in England and America, while amenable for abuses of liberty or violation of 
law, the press shall become an honored and protected factor in the national 
government. Lastly, I congratulate this empire (as I have already done offi- 
cially in behalf of my government), and as I am sure my colleagues of the 
Diplomatic Corps have also, on the recent radical changes in the home govern- 
ment of Japan, by which greater simplicity and economy in government have 
been vouchsafed to your country. In the light of all these fruitful events we 


again greet your country and your countrymen on the triumphs of the past, 
with earnest and confident hopes of still greater achievements in the future. 
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DOES THE PARDONING POWER RESIDE IN THE JUDICIARY? 


To the Editors of the American Law Review: 


Please enlighten me, and mayhaps many others of your readers, what law 
national or State, even in Missouri, warrants or justities your United States 
District Judge (Hon. Samuel Treat), in putting upon record this order, which I 
find copied in the Missouri Republican, of late date: ‘“‘ United States v. Chas. F, 
Smith, alias Frank Bruce. Ordered that the said defendant be discharged from 
the custody of the jailor of St. Louis city jail under the sentence heretofore 
rendered in this cause, and committed to the custody of Will. H. Bruce, 
to be discharged from the custody of said Will. H. Bruce upon the 
affidavit of said Will. H. Bruce, made at the expiration of one year from 
November 18, 1885, that said defendant has, during the period spent in the cus- 
tody of said Will. H. Bruce, conducted himself honestly and industriously; or, 
failing the making of an affidavit to that effect, said defendant to be remanded 
to jailor at St. Louis city jail to serve out remainder of term for which he was 
sentenced.’? What is Will. H. Brace to do with his own affidavit? 
his warrant of discharge? 

The outside explanation is put thus, under the heading ‘* Unique: ”’ ‘In the 
United States District Court, Judge Treat, yesterday, passed an order perhaps 
differing in some respects from any order ever issued. Last November Chas. 
P. Smith, alias Frank Bruce, was arrested at Hannibal, Mo., for passing coun- 
terfeit coin, and, having been convicted, was sentenced by Judge Treat to one 
year in jail. Young Bruce, it seems, is related to the best families in Saline 
County, and counts among his relatives a Governor of the State. He tried to 
hide his identity, but when it became known to his family that he had been con- 
victed and sentenced, their distress can be imagined. A strong effort was at 
once made to secure a commutation of the sentence, and yesterday it reached a 

successful consummation in the above order.” 

Ihad supposed the pardoning power to be lodged in the President, and that 
the duties and powers of the judge substantially ceased with the judgment 
and sentence, and that he could noteven sentence or resentence a culprit to the 
custody of his mother, brother, or mother-in-law. Of course at the term 
during which sentence was pronounced, external influences or maturer reflec- 
tion may induce a judge to modify the sentence; but when the mildest punish- 
ment for passing counterfeit money is fine or imprisonment or both, according 
to the Revised Statutes of the United States, I do not understand how Judge 
Treat ventures to commit a counterfeiter to the custody of a kinsman. It 
seems a travesty on the administration of law. 


Retain it as 


INQUIRER. 
[Our correspondent asks too much. If some of his queries do not themselves 


contain the needed reply, we shall not undertake his relief —Eps. } 
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Story’s LEGAL DIGEST AND DIRECTORY OF LAWYERS. 1585-1586. F. C. Story & Co., 

Publishers, 120 Broadway, New York. 

This is a new compilation made after the fashion of ‘* Hubbell’s Legal Direc- 
tory.” It gives a synopsis of the laws of the several States and Territories, 
and of the Provinces of Canada concerning ‘civil rights and liabilities,’ the 
euforcement and collection of claims, the taking of depositions, the acknowl- 
edgment and proof of deeds, the examination of wills, etc.; also the terms of 
the various courts, and a selected list of reliable attorneys throughout the 
United States and Canada. The book seems to be carefully gotten up, but it 
will of course take time and use to establish its reliability. It cannot be 
expected that a new work like this can at a bound achieve the reputation for 
reliability which ‘‘ Hubbell ’’ has so justly attained. It may be a question, too, 
whether there is room for two such annuals: but time will solve that question. 
The look of the book pleases us, and it bears the impress all through of careful 
and painstaking preparation. 


DICEY ON THE ENGLISH CONSTITUTION. Lectures Introductory to the Study of the Law 
of the Constitution. By A. V. DicEy, D. C. L., of the Inner Temple, Barrister at Law, 
etc., etc. London: Macmillan & Co. 1885. 

Constitutional law in Great Britain means something so different from 
what it means with us, that a work on English constitutional law bears a very 
remote resemblance to such a work as ‘‘Cooley’s Constitutional Limita- 
tions’? or as **Story on the Constitution.’’ There is, indeed, some general 
resemblance, for in all works of this character the subject of discussion is sup- 
posed to be the fundamental powers of government as existing in its various 
departments and agencies. But the wide difference between the meaning of 
constitutional law in England, in France, and in the United States cannot be so 
well illustrated as this author has done in defining the meaning of an unconstitu- 
tional law. ‘The expression unconstitutional,’’ he says, ‘‘ has, applied to a law, 
at least three different meanings, varying according to the nature of the constitu- 
tion with reference to which it isused. 1. The expression, as applied to an En- 
glish act of Parliament, means simply that the act in question, as, forinstance, the 
Irish Church Act, 1869, is, in the opinion of the speaker, opposed to the spirit 
of the English constitution; it cannot mean that the act is either a breach of 
law or is void. 2. The expression, as applied to a law passed by a French 
Parliament, means that the law, e.g., extending the length of the President’s 
tenure of office, is opposed to the articles of the constitution. The expression 
does not necessarily mean that the law in question is void; for it is by no means 
certain that any French court will refuse to enforce a law because it is uncon- 
stitutional. The word would, probably, though not of necessity, be, when 
employed by a Frenchman, aterm of censure. 3. The expression, as applied to 
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an act of Congress, means simply that the act is one beyond the power of 

Congress, and is therefore void. The word does not in this case necessarily 
import any censure whatever. An American might, without any inconsistency, 
say that an act of Congress was a good law, that is, a law calculated in his Opin- 
ion to benetit the country, but unfortunately it was ‘ unconstitutional,’ that it 
is to say, ultra vires and void.’ ! 

Every page of this workis richin thought. The chapter on Parliamentary Soy- 
ereiguty and Federalism will be especially interesting to the American reader 
by reason of the fact that it draws our institutions into comparison with those 
of other countries: England, Germany, Switzerland and Canada. Toward the 
conclusion of this interesting chapter the learned author demonstrates what no 
one doubts, that ** federal government means weak government; ’’ by which he 
means that a unitarian state, so-called, will be more powerful in war because 
able to command its resources more quickly than a federal State. He next 
asserts and proves, by a brief but most interesting argument, that “ federal- 
ism tends to produce conservatism.’? Then, what has often struck the atten- 
tion of profound observers, he proceeds to show that “ federalism, lastly, 
means legalism —the predominance of the judiciary in the constitution — the 
prevalence of a spirit of legality among the people.’? Upon this subject he pro- 
ceeds to say: * That ina federation like the United States the courts become 
the pivot on which the constitutional arrangements of the country turn, is obvi- 
ous. Sovereignty is lodged in a body which rarely exerts its authority, and 
has, so to speak, only a potential existence; no legislature throughout the land 
is more than a subordinate law-making body, capable in strictness of enacting 
nothing but by-laws; the powers of the executive are again limited by the con- 
stitution; the interpreters of the constitution are the judges. The bench, 
therefore, can and must determine the limits to the authority both of the gov- 
ernment and of the legislature; their decision is without appeal; the consequence 
follows that the bench of judges is not only the guardian, but also the master of 
the constitution. Nothing puts ina stronger light the inevitable connection 
between Federalism and the prominent position of the judicial body than the 
history of modern Switzerland. The statesmen of 1848 desired to give the 
Bundesgericht a far less authoritative position than is possessed by the American 
Sapreme Court. They, in effect, made the Federal Assembly for most what it 
still is for some purposes, a final court of appeal. But the necessities of the 
case were too strong for Swiss statesmanship; the revision of 1874 greatly 
increased the power of the Federal tribunal.”’ 

The learned author then proceeds to point out the dangers which arise from 
this anomalons position of the judiciary in the federation. He says: *‘ From 
the fact that the judicial bench supports, under Federal institutions, the whole 
stress of the constitution, a special danger arises lest the judiciary should be 
unequal to the burden laid upon them. Inno country has greater skill been ex- 
pended on constituting an august and impressive national tribunal than in the 
United States. Moreover, as already pointed out, the guardianship of the con- 
stitution is in America confided, not only to the Supreme Court, but to every 
judge throughout the land. Still, it is manifest that the Supreme Court can hardly 
support the duties imposed upon it. No one can doubt that the varying decis- 
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ions given in the legal tender cases, or in the line of recent decisions of which 
Munn ¢. Illinois is a specimen, show that the most honest judges are after all 
only honest men, and, when set to determine matters of policy and statesman- 
ship will necessarily be swayed by political feeling and by reasons of State. 
The moment that this bias becomes obvious, a court loses its moral authority; 
and decisions which might be justified on grounds of policy excite natural 
indignation and suspicion, when they are seen not to be fully justified on 
grounds of law. American critics, indeed, are to be found who allege that the 
Supreme Court not only is proving, but always has proved, too weak for the 
burden it is called upon to bear, and that it has from the first been powerless 
whenever it came in conflict with a State, or could aot count upon the support 
of the Federal executive. These allegations undoubtedly hit a weak spot in the 
constitution of the great tribunal. Its judgments are without force, at any rate 
as against a State, if the President refuses the means of putting them into exe- 
cution. ‘John Marshall,’ said Jefferson, ‘has delivered his judgment; let him 
now execute it if he can;’ and the judgment was never put into force. But the 
weight of criticisms, repeated from the earliest days of the Union, may be easily 
exaggerated. Laymen are apt to mistake the growth of judicial caution for a 
sign of judicial weakness. Foreign observers, moreover, should notice that in 
a federation the causes which bring a body such as the Supreme Court into ex- 
istence, also supply it with a source of ultimate power. The Supreme Court 
and institutions like it are the protectors of the Federal compact, and the valid- 
ity of that compact is, in the long run, the guarantee for the rights of the 
separate States. It is the interest of every man who wishes the Federal 
constitution to be observed, that the judgments of the Federal tribunal should 
be respected. It is, therefore, no bold assumption that, as long as the people 
of the United States wish to keep up the balanced system of Federalism, they 
will ultimateiy compel the central government to support the authority of the 
Federal court. Critics of the court are almost driven to assert that the Ameri- 
can people are indifferent to State rights. The assertion may or may not be 
true; itis a matter on which no English critic should speak with contidence. 
But censures on the working of a Federal court tell very little against such an 
institution, if they establish nothing more than the almost self-evident proposi- 
tion that a Federal tribunal will be ineffective and superfluous when the United 
States shall have ceased to be in reality a federation. A Federal court has no 
proper place ina unitarian republic.” 

We do not understand that the Supreme Court is or ever has been a ‘ Federal 
court’? in such a sense that it will have no proper place in an Unitarian repub- 
lic. The judges of the Supreme Court are not delegates like the Senators of 
the different States composing the Federal Union; there is no constitutional 
prohibition against all of them being appointed from a single State. If a com- 
plete consolidation of the republic should take place it would not destroy the 
larger portion of the jurisdiction of the court, or at all doaway with the neces- 
sity for its existence. The court might still remain the highest court in the 
Union for determining important controversies at common law, in equity and 
in admiralty. 

We also venture to think that the learned author has fallen to some extent 
into the misconception that the Supreme Court is a sort of bulwark of what is 

kuown as States’ Rights. The Federal judiciary, with the Supreme Court of the 
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United States at its head, has done more during the last twenty-five years 
towards suppressing the rights of the States, as they were understood by 
statesmen and jurists of former times, than all other agencies excepting the 
sword. Indeed the moral power of the court has supplemented the physical 
power of the sword in this respect. No candid observer can fail to perceive 
that the process of sapping and mining isstill going on, and that the so-called 
*‘sovereign States,’’ of the American Union are in danger of being reduced to 
the status of French departments, or mere municipalities, having a permissive 
existence at the hands of the central government. The idea of the framers of 
the constitution and of the statesmen of former times was that the Federal 
government was an agency of the several States and of the people of the 
States in a sort of vague and mixed sense; that it exercised a delegated author- 
ity which was limited in its nature and which was either to be strictly construed 
or not to be enlarged by implication beyond what was necessary for it to have 
in order to carry out the powers granted. But the school or cult of constitu- 
tional law toward which the decisions of the Federal tribunals are now tending 
will in course of time entirely reverse the position of the States toward the 
central government. The creature will have devoured the creator, and the 
latter will have no more than a permissive existence at the hands of the former. 
Recent decisions of the Supreme Court affirming the power of Congress to 
“coin money’ out of pieces of green paper and to make them legal tender; 
affirming the jurisdiction of the Federal courts to compel the States of the Union 
specifically to perform their contracts with their creditors by actions brought 
against the officers of those States who wield the power of the States in respect 
of the collection of revenue; and asserting, as has been done in the recent case 
of Ex parte Royall, the power of the lowest courts of the United States to un- 
lock the prisons of the State and to release therefrom persons held in execution 
under the judgment of the highest courts of the State, —may be appealed to 
in confirmation of this assertion. Cases like Ex parte Kring, enlarging to 
an absurd extent the inhibitions against the States in respect of the pass- 
age of ex post facto laws fall within the same category; and many others could 
be cited showing that the drift of decision in the Federal tribunals is 
as steady as fate toward the centralization of Federal power. Perhaps this 
arises from the very constiution of those tribunals. There is a contriv- 
ance in mechanism called a rachet, which works with a lever in connection 
with a tooth fitting into a row of notches and pressed against them by means of 
aspring. It is so contrived that whenever the lever raises the weight to a given 
height the tooth catches into a new notch and holds it at that height; so that 
as long as the lever is worked up and down the weight continues to rise. It 
forever rises and never falls. Nothing so entirely represents the course of 
Federal jurisdiction as this machine. It works forever in one direction, and 
that is in the direction of increasing the power of the central government. It 
has so worked from the foundation of the government, with little varia- 
tion, and it will continue so to work as long as it is constituted as at 
present. Clauses of the constitution nave taken on a new meaning; interpreta- 
tion has become discretion. This process is not supported by the lovers of 
Federalism but by the lovers of centralization, and this court will have its most 
proper place in the unitarian republic which it shall have succeeded in estab- 
lishing by judicial innovation. 
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The temptation of such a court to decide according to the views of the exec- 
utive, or according to partyjbias, fare thus touched upon by Mr. Dicey: 
“Judges further must be appointed by some authority which is not judicial, 
and where decisions of a court control the action of government, there exists 
an irresistible temptation to appoint magistrates who agree (honestly it may 
be) with the views of the executive. A strong argument pressed against Mr. 
Blaine’s election was, that hegwould have the opportunity as President of nom- 
inating four judges, and that a politician allied with railway companies was 
likely to pack the Supreme Court with men certain to wrest the law in favor of 
mercantile corporations. The accusation may have beeu baseless; the fact 
that it should have been made, and that even ‘ Republicans’ should declare that 
the time had come when" Democrats’ should no longer be excluded from the 
bench of the United States, tells plainly enough of the special evils which must 
be weighed against the undoubted benefits of making the courts rather than the 
legislature the arbiters of thegconstitution.”’ 

Mr. Dicey proceeds upon very Clear and obvious ground, where he points 
out that Federalism is impossible where a legal spirit does not prevail: ‘That 
a Federal system, again, can flourish only when among communities imbued with 
a legal spirit and trained to reverence the law, is as certain as can be any con 
clusion of political speculation. Federalism substitutes litigation for legislation, 
and none but a law-fearing people will be inclined to regard the decision of a suit 
as equivalent to the enactment ofalaw. The main reason why the United States 
has carried out the Federal system with unequaled success, is that the people of 
the Union are more thoroughly imbued with legal ideas than any other existing 
nation. Constitutional questions, arising out of either the constitutions of the 
separate States, or the articles of the Federal constitution, are of daily occurrence 
and constantly occupy the courts. Hence the citizens become a people of con- 
stitutionalists, and matters which excite the strongest popular feeling, as for 
instance, the right of Chinese to settle in the country, are determined by the 
judicial bench, and the decision of the bench is acquiesced in by the people. 
This acquiescence or submission is due to the American’s inheriting the legal 
notions of the common law, i.e., of the ‘ most legal system of law’ (if the 
expression may be allowed), in the world. De Tocqueville long ago remarked 
that the Swiss fell far short of the Americans in respect for law and justice. 
The events of the last thirty-five years suggest that he perhaps underrated 
Swiss submission to law. But the law to which Switzerland is accustomed 
recognizes wide discretionary power on the part of the executive, and has 
never fully severed the functions of the judge from those of the government. 
Hence, Swiss Federalism fails, just where one would expect it to fail, in 
maintaining that complete authority of the courts which is necessary to the 
perfect Federal system. But the Swiss, though they may not equal the Ameri- 
cans in reverence for judicial decisions, are a law-respecting nation. One may 
well doubt whether there are many States to be found where the mass of the 
people would leave so much political influence to the courts. Yet any nation 
who cannot acquiesce in the finality of possibly mistaken judgments is hardly 
fit to form part of a Federal state.”’ 

The enormous power wielded by the judiciary in the United States and the 
readiness with which the people acquiesce in the most unpalatable judicial de- 
cisions, even upon political or quasi-political questions, such as the decision 
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of the Electoral Commission in the contest for the possession of the presiden- 
tial office in 1877, is a thing which must arrest the profound attention of every 
foreign observer. The most favored acts of legislation enacted in pursu- 
ance to a general popular demand have been overborne by the judical courts as 
unconstitutional, and the people have submitted without a murmur. Some- 
times, indeed, aspasm of popular frenzy exists which takes the shape of pre- 
venting the re-election of the unfortunate judge who has been the mouthpiece 
of the court in declaring a popular measure of legislation unconstitutional, 
Of this we had a few years ago in Illinois a shameful illustration, when, for this 
reason, the people refused to return to his judicial seat Mr. Justice Lawrence. 
because he had rendered an unpopular decision upon the question of the valid- 
ity of an act of the legislature touching railway regulation. 

If we could say anything which would lead to an extended reading of the 
work before us by American students of constitutional law and history, we 
would most cordially add it. Itis an octavo of about 400 pages, beautifully 
printed and bound in cloth, and may be had of the Messrs. Macmillan & Co. at 
their branch house in New York, for $3.50. 


INSTITUTES AND HISTORY OF ROMAN PRIVATE Law. WithCatena of Texts. By Dr. CaRL 
SALKOWSKI, Ordinary Professor of Laws in the University of Kinigsberg. Translated in 
full and edited by E. E. WHITFIELD, M.A., of Oriel College, Oxford, Member of the 
Incorporated Law Society. London: Stevens & Haynes. 1886. 

Codified law, so we are told by an eminent authority on the topic,! necessa- 
rily deserves to be preferred to uncodified law for in accomplishing his task the 
codifier will always come across some contradictions which must be removed, 
and on the other hand, some gaps which are to be filled up in the code. 

It seems to us that there are similar advantages attaching to the form of 
systematic exposition in comparison with a mere commentary of single divisions 
or statutes. It is only natural that a commentator who is anxious to bring 
out fully the sense of a particular provision is sometimes not aware that this 
provision, in its consequences, is at variance with the contents of some other 
passage which is equally applicable and it is obvious that he, by his task, is in 
no way necessitated to complete gaps within the sources of the existing law. 
In addition to this, the commentator is bound to follow the order of the text 
commented upon, although the topic may admit of a far better and clearer 
arrangement. 

A jurist, however, who aims at a systematic exposition of a certain depart- 
ment of law, must subdivide his subject, according to certain leading princi- 
ples, into parts which in themselves are distinct from one another and which 
besides, taken together, exhaust completely the topic to be dealt with. Such 
process does not only necessitate a clear survey of the whole topic, but re- 
quires equally the removal of contradictions within the sources and the making 
of provisions for cases not yet provided for by law, thus assuring uniformity 
as well as completeness of the given exposition. It is therefore only but natural 
that in all countries where Roman law has been studied and worked upon for a 


1 See Mr. Chalmer’s article on Codifica- 
tion in the Law Quarterly Review for April, 
188 (London: Stevens & Sons), 


BOOK REVIEWS. 445 


considerable time, the form of the commentary has been replaced by that of 
a systematic exposition. 7 

Owing to the historical development of legal studies, the usual text-books 
on the Institutes in this country are commentaries, but commentaries of a 
peculiar kind. The commentators, being well acquainted with the legal litera- 
ture, attempt everywhere to elucidate and to illustrate the materials by means 
of the modern theory. They can not help following the views generally recog- 
nized in the sources of their information, and so they aré constantly compelled 
to combine with and to separate from one another materials which, in the 
Roman texts are, on the contrary, either dealt with separately or connected to- 
gether. Besides, they frequently fill up the great gaps inthe Institutes, both of 
Gaius and Justinian, by notes which often are of considerable length. Thus, it 
is impossible for the reader to enjoy the feeling of being introduced into a 
routined uniform development, in which one point follows clearly from the 
other. For as a matter of fact he is being constantly thrown from one point to 
another, and even then he can never be sure that nothing of importance is 
omitted. Owing to the nature of his text, the commentator has to deal with 
innumerable single points, often in a comparatively;very minute way;! and so 
it may easily happen that sometimes an essential institution,is altogether 
passed over.? It is due to these circumstances that the commentaries in 
question are neither what they profess to be, i.e., commentaries, because the 
chief aim of the writer is not so much an explanation of the passages as an 
introduction of the reader to the whole of the Roman private law and its de- 
velopment neither is it a systematic exposition, because the writer binds 
himself to follow the order of the Institutes. 

Under such circumstances u first attempt to bring within the reach of the 
ordinary reader of the English-speaking world a systematic exposition of the 
Roman private law must necessarily arouse great interest. 

The book of Professor Salkowski is an elementary one. It is intended for 
beginners, and proposes to lay those foundations which are especially required 
for a detailed study of Roman law, such as is usual in Germany. 

In accordance with this view the reader is made acquainted in the introduc- 
tion to the work: first, with the fundamental notions of law; and secondly, 
with what we may describe best as history of the legislation in the Roman 
Empire, and the subsequent fates of Roman law in the Eastern and Western 
world. The systematic exposition which then follows is subdivided into four 
books dealing with topics: (I) of Rights, their origin and extinction, their exer- 
cise and protection; (II) of the Law of Persons (intending an exposition of the 
family relations) ; (III) of the Law of Property with subdivisions of the Law of 
Things (i.e. iura in re); of Obligations of Family Property and of Inheritance; 
and (IV) of the Law of Procedure. 

It is obvious that this division in II, III, and LV, corresponds with the well 


1 The institution of guardianship is dealt 
with in thirteen out of twenty-six titles 
of the first book of the Institutes, which is 
intended to comprehend what we may call 
status of family law ; whilst otherinstitutions, 
as €.g., possession, superyjicies,emphyteusis, jus 


pignoris, rei vindicatio are either not at all or 
only occasionally mentioned. 

2In the usual text-books we have not 
found an account of the requirements and 
operation of the rei vindicatio, although 
there is one of the artio Publiciana, i.e., a rei 
vindicatio utilis. 
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known distinction of the Institutes into law pertinens ‘ad personas,” “ aq 
res,’ and ‘ad actiones;”’’ it differs, however, in so far as the general doctrine of 
rights is previously dealt with in a book of its own; a circumstance which, in 
reference to the usual text-bvoks on the Institutes, seems to be of great advan- 
tage, because the student who merely becomes acquainted with these general 
principles occasionally in connection with a particular topic (¢.g., the stip- 
ulatio), is not impressed with the important fact that they equally refer to all 
legal transactions. 

Whatever may be the objections raised with regard to the system adopted by 
Professor Salkowski, there’ is no doubt that his exposition enables the reader 
to obtain aclear and precise survey of the whole Roman private law and the 
connection of all its single parts with one another. Nevertheless, it is not the 
system, but it is the method observed which attaches to the work its peculiar 
character and value. It is the chief object of the author to introduce the 
student to the use of the sources of Roman law, and therefore he reprints in 
each section the chief and most instructive passages bearing on the particular 
point with which he is dealing. In comparison with these passages, the 
German text of the author is for the most purt merely a uniting link between 
them. This being the case, the book is by no means intended to take the place’ 
of lectures on the topic; on the contrary it calls for a full elucidation of its 
contents by lectures and is intended to be a guide for them. And it must be 
admitted that it serves this purpose excellently, for the lectures and the book 
will mutually complete each other, and, therefore, neither the teacher nor the 
pupil will suffer under the impression that either the lectures or the book are 
superfluous. In addition to this, numerous passages of the book require a more 
or less detailed interpretation, which can not be given in any better way than 
by discussing informally their contents; and thus the book affords a very good 
opportunity of bringing teacher and pupil into connection with regard to the 
contents of the lectures themselves. 

Considering these facts, a translation of Salkowski’s work seems to be very 
well fitted to advance the study of law in this country, although the doubt may 
be entertained whether it would not have been better to translate at first one 
of those books which contain a plain and full account of the elements of Roman 
law. 

The translation, for which we are indebted to Mr. Whitfield, is on the 
whole quite correct and intelligible. Thisis the greater praise, as the task 
of translating the very brief and precise sentences was exceedingly difficult, 
The English, however, seems sometimes to be somewhat hard, especially where 
questions of a more general and abstract character are dealt with. It may per- 
haps even be the case that, with regard to single points, the reader may feel in- 
clined to consult the original in order to become quite sure of the real intention 
of the author. The translation of the Latin passages at the foot of the pages 
reads better; but now and then—on the whole very rarely — the sense ofa 
passage does not seem to be fully understood by the translator.! 


1 Cf.e.g. the translation of the following 


15 (p. 448); Paulus Sent. Rec. IL., sects. 2, 3, 
passages: D. 1, 3, 14 and 15 (p. 15); D. 10,2, 


(p. 482); Isidor. rig. V. 25, sect. 22 (p. 483.) 
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Although we are bound to raise these objections, which will be felt more or 
less by every reader, yet we trust that they will not prevent him from deriving 
the great advantages from the book which are t» be obtained from its study, 
advantages which will be the greater as Mr. Whitfield has not confined himself 
to the reproduction of the German work, but has added valuable contributions 
of his own, consisting of numerous references to recognized works on English 
and Scottish law and jurisprudence. These references will not only give 
rise to a comparison of the English law with that of Rome, but will be also a 
stimulus to work at the English law in a similar systematic way. The day is 
perhaps not very distant when we shall be presented with a systematic ex- 
position of the English private law, which will equally enable the reader to ac- 
quire a clear survey of all its branches and the single provisions in their connec- 
tion with one another. 

While thus fully appreciating the work under consideration, we cannot con- 
clude our remarks without seriously complaining of the fact that the number 
of the pages of the translation (1048) is double that of the German origi- 
val in its fourth edition, —a circumstance which, without necessity, renders 
the book both incommodious and expensive. 

ERWIN GRUEBER. 

OXFORD, ENGLAND. 


ELEMENTS OF RIGHT AND OF THE Law. To which is Added a Historical and Critical 
Essay upon the Several Theories of Jurisprudence. By GEORGE H. SMITH. San Fran- 
cisco: A.L. Bancroft & Co. 1856. 


This is a duodecimo of 350 pages in ordinary law binding. We have read 
some portions of it, and with interest. Our impression is that any one who has 
leisure and who commences the reading of this little book will not stop until he 
has read it through. It is the work of a mature thinker, and, so far as we have 
read, every paragraph is suggestive. We anticipate much pleasure from its 
continued perusal, and think that we ought to defer noticing the views of the 
author until we shall have given it more thorough examination. 


AMERICAN DECISIONS, VOLS LXXIL. AND LXXIL. QThe American Decisions: containing the 
Cases of General Value and Authority decided in the Courts of the several States from 
the earliest issue of the State Reports tothe year 1569. Compiled and annotated by A. 
C. FREEMAN, Vols, LXXI. and LXXII. San Francisco: A. L. Bancroft & Co. 1886. 
Most of our readers are probably aware that the house of A. L. Bancroft & 

Co. sustained, on the 30th of April, a disastrous fire, which consumed their prin- 

cipal building and all its contents from cellar to ceiling, entailing upon them a 

loss of about $400,000, which we understand was covered by insurance amount- 

ing to about $190,000. No higher ecomium could be passed upon the character 
of this house than the statement, which we are authorized to make, that this 
fire will cause but a temporary interruption of their business. ‘They will pay 
their creditors dollar for dollar, and resume their extensive business in which 
they have heretofore been engaged. Combine their law publishing business 
with that of the well known house of Summer, Whitney & Co., under the name 
of Bancroft, Whitney & Co. The plates of most of their legal works, in- 
including the works of Prof. Pomeroy, of Judge Thompson, and of Mr. Lawson, 
were saved. All the plates of the American decisions were saved, except those 
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of five or six volumes. Their plates, it should be stated, were stored in the 
fire-proof building known as the Bancroft Library, which Hubert H. Bancroft, 
the historian, who was the original founder of the firm, built some years since, 
in which to preserve the priceless manuscripts which he had collected through 
the efforts of a number of years and with an actual expenditure of about 
$300,000. 

We will say nothing further concerning the general character of the American 
Decisions, a work the merits of which are now universally known to and ac- 
knowledged by the profession, than this: that anexamination of these volumes 
and the long series that has preceded them impresses us with the idea that the 
labor bestowed upon by the editors increases in value with each successive 
volume. The annotations of the leading cases which are here reprinted seem 
to grow in extent with each volume. All this is doubtless due to the fact that 
time and experience are constantly enhancing the knowledge and skill of the 
learned editor and his assistants and increasing their capacity to do their work 
in the manner most acceptable to the profession. 


KELLEN’S [INDEX- DIGEST OF MASSACHUSETTS REPORTS. An Index-Digest to the Reports 
of Cases decided by the Supreme Judicial Court of Massachusetts from Quincy to the 


137th Massachusetts Reports, inclusive. By WM. V. KELLEN. Boston: Little, Brown & 
Co. 1886. 


We have stated the general character of this work elsewhere in this number,! 
and we shall merely take occasion to add that there are one thousand law offices 
in the country which possess the limited subscription edition of Massachusetts 


Reports, issued three years ago by the same publishers, to whom this index will 
be a necessity. 


Lawson’s LIBRARY OF CRIMINAL DEFENSES. VOL V. Adjudged Cases on Defenses 
to Crime, Vol. V. Including Special Defenses to Crime against Property and Persons of 
Individuals, Forgery, Fraud and False Pretenses, Larceny, Receiving Stolen Property, 
Abduction, Seduction, Assault, Assault and Battery, Assault with Intent, False Impris- 


onment, Rape and Homicide. By John D. Lawson. San Francisco: Summer, Whitney 
&Co. 1886. 


This volume completes the series called the Library of Criminal Defenses. 

The first volume consists of Horrigan & Thompson’s Cases on the Law of Self- 

Defense. The second volume consists of Mr. Lawson’s work on Insanity and 
3 Drunkenness as Defenses to Crime. In Vol. III. the general defenses to crime 
are taken up and considered, such as disability of the accused, as for instance 
infancy, coverture, the fact of being a corporation, including also a consider- 
ation of the Law of Consent, Accident, Ignorance or Mistake of Law or of Fact, 
Duress, the law of Contempt and the law relating to criminal Acts of Omission. 
The fourth volume considers the defenses to a catalogue of crimes, common 
law and statutory, running through the alphabet from Abortion to Vagraucy, 
without, however, exhausting the list or including the most serious felonies. 
All these crimes fall under the definition of offenses against the public alone. 
In addition to this Vol. IV. contains cases on the law of certain offenses 
against the property of individuals, including Arson, Black-mailing, Burglary, 
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Embezzlement and Threatening. Vol. V., the volume before us, completes the 
series by treating of the remaining offenses against the property of individuals, 
namely, Forgery, Fraud, False Pretenses, Larceny, Receiving Stolen Property, 
and Robbery; and it concludes the catalogue of offenses against the persons of 
individuals by treating of Abduction, Assault, Assault and Battery, Assault 
with Intent to Kill, to Ravish, etc., Rape, Seduction and Homicide. The very 
great amount of matter contained in these five volumes will be seen when it is 
stated that Vol. I. contains 1,006 pages, 173 cases in full, and 283 cases di- 
gested and cited; that Vol. II. contains 1,002 pages, 339 cases in full, and 
281 cases digested and cited; that Vol. III., contains 934 pages, 496 cases in 
full and 622 cases digested and cited; that Vol. IV. contains 1,076 pages, 
582 cases in full and 1,024 cases digested and cited; that Vol. V. contains 
1,316 pages, 385 cases in full, and 1,653 cases digested and cited; so that the 
five volumes together contain 5,334 pages, 1,975 cases in full, and 3,863 cases 
digested and cited. The whole number of cases in the five volumes is 5,838. 
The author, in reviewing the series, concludes by saying: ‘‘ In no other branch 
of the law has so complete a collection of cases been made, in so convenient 
and so inexpensive aform. As already said in another place, this series is not 
intended to take the place of treatises; it rather supplements them by present- 
ing the authorities which are cited in the treatises, as they are reported in the 
original sources. The series will be of peculiar value, not alone to the defense 
lawyer, but to the prosecuting attorney as well, in enabling him to anticipate 
all adjudicated defenses on the part of his opponent. And volumes I. and II. 
contain not only all the cases of successful defenses, but also all the cases in 
which a defense of the kind has been either sustained or overruled.”’ 

We incline to think that the above statement of the merits of this work is 
not overdrawn. Its infirmity consists in the fact that in volumes III., IV. and 
V., cases alone are given in which the particular defense has been adjudged 
successful. We expressed our opinion at length upon the propriety of con- 
structing law books on this plan in our last issue,! and we do not care to say 
any more on the subject now, except to say that we have seen no reason to 
alter the opinion then expressed. We desire to state, however, that our rec- 
ollection was at fault in saying that Vol. I. was the only one which attempted to 
give all the cases whether the defense had been adjudged successful or unsuc- 
cessful. Vol. II., which relates to insanity and drunkenness as defenses to 
crime, undertakes to give, either in the form of full reports or convenient 
abstracts, all the adjudicated cases upon the subject. 

On the whole, the work must have been one of considerable labor. The pub- 
lishers have presented it in a very creditable shape, and we cordially recom- 
mend it to the attention of the profession. 


HERMAN ON ESTOPPEL AND RES JUDICATA. SECOND EDITION. Commentaries on the 
Law of Estoppel and Res Judicata. By HENRY N. HERMAN, Counselor at Law, Author 
of the “ Law of Executions,” “ Chattel Mortgages,” etc. Intwo Volumes. Jersey City: 
F. D. Linn & Co. 1886, 


Although this work is not designated as the second edition of Herman on 
Estoppel, by reason of the radical changes and the great amount of new mat- 
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ter introduced, yet we apprehend that it will be necessary so to cite it in order to 
avoid confusion. Fifteen years have elapsed since the first edition of Mr. Her- 
man’s work on Estoppel was published. During this interval, he says in his 
preface, the Supreme Court of the United States has settled the vexed question 
as to the effect of judgments of other States; we suppose he means by this the 
degree of faith and credit which, under the constitution of the United States, 
is to be given in one State of the American Union to the judgments of the 
courts of other States. He also states that the various State courts of last re- 
sort have rendered a multitude of decisionsas tothe status and force of decrees 
of divorce pronounced by sister States; and that some startling innovations 
have been made respecting the collateral attack of judgments. He states fur- 
ther that the doctrine of estoppel by deed has been considerably extended in 
its application, while that of equitable estoppel has been steadily and persist- 
ently enlarged in its scope, vigor and freedom of application, by the tribunals. 
of both countries, — meaning Great Britain and America. He tells us that the 
growth of the case law is shown by the advance in the number of cases cited — 
from 2,700 in his former work to more than 16,000 in this, and in the increase 
of the number of pages of text from 565 in the former work to 1,449 in this. 
We apprehend that it would be saying too much to pronounce that this increase 
in cited cases and in the number of pages of the present over the former edition, 
is a proper index to the growth of the case law. It is certainly not true that 
six times as many decisions have been rendered in England and America during 
the last fifteen years,.on as old a title of the law as estoppel, as had been ren- 
dered in all previous time. We apprehend that this increase of cited cases and 
of pages is more largely due to the exhaustive diligence of the author than to 
any other circumstance. The subject of estoppel by judgment has grown in 
this edition to 703 pages against 228 pages in the first edition. 

Mr. Herman has had avery substantial growth as alaw writer. Although his 
first edition was useful and has been frequently cited by the courts, it was not 
worthy of the reputation which its author has subsequently acquired. Whether 
we refer to the matter or.to the mannerin which it is presented, it is not worthy 
of being mentioned in the same breath with the present work. No one can 
compare the text of the two works without seeing that the author has in the 
course of fifteen years made a great advance in clearness of statement and in 
all the details which combine to make a good Jaw writer. 

We may perhaps be forgiven for discovering in these pages too great an effort 
at a display of far-fetched and recondite learning. Many of the pages of Vol. I. 
teem with Latin quotations, some of them good Latin and some of them pigeon 
Latin; some of them presenting in foot-notes the proper citation and some of 
them merely citing the name of the author in the text and nowhere citing the 
book, the placitum or the section from which the critical reader can verify the 
correctness of the matter quoted. In some cases the learned author favors us 
with translations in the foot-notes, as in the case of the citations from Bracton 
on pages 35 and 36; but in most cases this is omitted, and the presumption 
seems to be indulged in that all of his readers who will tbe benefited by these 
Latin quotations will be able to read them without difficulty. This, in an 
American law writer, is a very strained presumption. Not one in a hundred, 
even of those who have taken a classical degree in our best universities, will be 

able to read the ancient law Latin and the Middle Age law Latin, of which the 
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author makes such a display, without the aid of a dictionary, perhaps also of a 
glossary. The author cannot be pardoned for omitting in any case to favor the 
reader with a good Englishtranslation. If he had done this we could overlook 
what we conceive to be occasional errors in the copyist or in the proof 
reader, resulting in expressions so elliptical as not to be understood and in the 
misprint of obvious words. Thelate Mr. Justice Story, in his greatly overrated 
work, made a pedantic display of learning; and it is not too much to say that 
we could spare the extensive Latin quotations which appear so frequently in 
the pages of his otherwise lucid text, and which must have exhausted the Italic 
fonts of the largest printing office, much easier than we could spare any other 
portion of his writings. The lawyer and judge of to-day are especially con- 
cerned with knowing what the lawis. The very fact that the law is having the 
rapid growth which Mr. Herman points out in his preface and that the courts 
are making such pronounced innovations upon former ideas, admonishes us 
that what the lawyer wants is the most recent decision upon a given question. 
He isnot much concerned with knowing what Ulpianor Bracton or Secundus 
or Africanus or Sobaster wrote, as he is knowing what the Supreme Court of 
the United States last decided; anda single dictum of Mr. Justice Miller on 
the law of estoppel by deed or by judgment is worth more than all the Latin 
quotations which are given in these two volumes. 

But if we turn from this, which we really regard as a blemish upon this 
otherwise excellent work, to those portions where the learned author con- 
cerns himself with stating what the courts of different States have decided, we 
must say that his text runs on smoothly, that propositions of law are well 
stated, and that the doctrine which he enunciates is in most cases verified by 
very numerous citations of authority. We know of no work which carries a 
greater mass of citations to the volume, unless it be some of the writings of 
Mr. Bishop, and perhaps Mr. Freeman’s treatise on Executions. We believe, 
after considerable experimentation, that five thousand cases is as great a num- 
ber as a practiced writer can condense and state in seven hundred pages of law 
text; and that all compression that is attempted after this point is reached, is 
achieved at the expense of perspicuity. Although this work is swelled to more 
than double the size of the former work, we incline to think that we should 
have been better satisfied if the author had not attempted so much compression, 
but had presented the result of these sixteen thousand cases in three volumes 
instead of two. Valuable as this work is, we incline to think if he had adopted 
that plan it would have been, though more expensive, more satisfactory to the 
profession. Upon this question, however, opinions differ. Some are content 
to have the law in the barest outlines, and are impatient if any expression be- 
yond this is attempted. Others prefer to have the doctrine of separate cases 
stated in extenso, with lengthy quotations from the opinions, a plan which char- 
acterizes the best English law works from Hawkins’ Pleas of the Crown (than 
which a better work on the criminal law was never written) down to Benjamin 
on Sales. It is largely a question of opinion and taste about which there is no 
inflexible standard. 

We think that Mr. Herman is sincerely to be congratulated by his professional 
brethren upon the completion of this very important work. Itis an honor to 
him, though in these changing times it is difficult to conjecture how long it will 
outlive him. We are all walking on water, or at least upon some substance 
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that is continually yielding and giving way beneath our feet. We “ wear our 
strength away in wrestling with the air;’’ there is no permanency in any human 
creation. And while it was said by one of America’s greatest lawyers that there 
is no immortality except in a book, we must all recognize the truth that there is 
very litttle even in that. No lawyer of sound judgment and critical understand- 
ing can open Hawkins’ Pleas of the Crown without admiring the masterly 
analysis upon which the author built his structure, and the clearness and yet 
brevity of statement which characterizes every page. We hazard the opinion that 
it was the best volume of English legal literature which had appeared at that 
time. But it has been buried out of sight by a number of later treatises upon 
the same subject, all of them inferior to it, and yet rendered necessary in order 
that the profession might have presented to it in convenieat form the constantly 
accumulating mass of case and statute law. But while this great model of 
analysis, of perspicuity, of sound statement of doctrine couched in pure English, 
has well nigh perished, Coke’s Commentaries upon Littleton, a vast and inco- 
herent jumble piled together in every possible way, by a very learned, over- 
worked, pedantic, conceited, obstinate man, whose memory was so oppressed 
with facts, and whose head was much of the time such a whirlwind of disputa- 
tion as to render him incapable of sedate and connected ratiocination, seems 
destined to immortality. The same happiness will not fall to Mr. Herman or to 
any other law writer of our time. Coke was universally recognized as a very 
great lawyer, and his text, though faulty, remains to us the best evidence of 
what the law of England of his time was. But, judged by the standard which 
modern criticism would apply to his text, he was not more deserving of immor- 
tality than our present author; for we hazard the statement that his Latin was 
no better, and his English not as good. Mr. Herman has not had the presump- 
tion to evolve the law out of his own inner consciousness, as Lord Coke was 
accustomed to do; and in the place of Lord Coke’s long address ‘*To the 
Reader’’ Mr. Herman inserts a graceful dedication to that eminent lawyer, the 
Hon. John F. Dillon. On the whole, Mr. Herman may say with Job, as given in 
his quotation from Bracton on page 35 of volume I.: *‘ Causam, quam ignora- 
bam, diligentissime investigabam.’? He may even add and apply to himself 
Bracton’s commentary on the above: ‘Non enim discit diligenter, vel dili- 
gentius, immo diligentissime.’’ 


BRADWELL’S REPORTS VOL. 17.— Reports, of the Decisions of the Appellate Courts of 
Illinois. By JAMESB. BRADWELL. Vol. XVII. Chicago: Chicago Legal News Com- 
pany. 1886. 


There are few important decisions in this volume, most of the cases turning 
upon questions of a local or technical nature. 

Hanchette v. Weber,? may be of some interest in the light of a recent event 
in Illinois which has given rise to considerable discussion upon the injustice of 
the statutes which provide for the imprisonment of insolvent debtors where 
malice is the gist of the action. The debtor of the defendant in error was re- 
leased by the sheriff before working out the entire debt, upon payment of the 
difference. An action of assumpsit was thereupon brought against the sheriff, 


1 Bracton, de Legibus Angliz, Lib. 3, ch. 2 p. 114. 
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and the court below held that the prisoner could not be released except on pay- 
ment of the entire judgment. The statute provides that the officer shall indorse 
the execution satisfied in full by imprisonment, and the question turned upon 
the construction of this statute. The court holds that the execution may be 
indorsed satisfied in part by imprisonment, and in part by payment. This is a 
very liberal construction of the statute, and it illustrates the necessity of legis- 
lative revision of the entire subject. 

Delano et al. v. Case,! was an action on the case brought by a depositor 
against the directors of a bank. Before and during the time that the depositor 
placed his funds in the bank it was insolvent; and if the directors had exer- 
cised ordinary diligence they must have known its condition. But they held 
out the bank to the public as financially safe and solvent; and the depositor in 
consequence placed his money in the bank and lost it. The court holds that 
directors of banks are more than mere servants and agents of the corporation 
owing no duty to the public, and hence liable only to the corporation. They 
are trustees for the bank, the stockholders and the depositors, and to each they 
owe duties, for a violation of which the law will hold them liable. The court 
further say: ‘‘ Were depositors when intrusting to a bank their entire fortune, 
to be informed that the directors, upon whose honor and careful watchfulness 
they were relying, owed them no duty, were under no obligations to take at 
least reasonable precautions to guard their money from the itching fingers of 
dishonorable officials, they would certainly hesitate long before surrendering 
upon such terms. There are many risks and uncertainties against which a 
prudent business man never expects the directors or managers of banks to in- 
sure him. He knows that for the usual hazards of business he must look to the 
bank alone; that for the ordinary negligence of directors they are responsible 
alone to their principal; but for such gross negligence or incompetency as show 
a reckless disregard of their duty to care for and protect the funds committed 
to their charge, we think they are directly responsible to the depositor.’’ 


STIMSON’S AMERICAN STATUTE LAW. American Statute Law: Analytical and Comparative 
Digest of the Constitutions and Civil Public Statutes of all the States and Territories re- 
lating to Persons and Properties in force January 1, 1886. By FREDERIC J. STIMSON. 
Boston: Chas. C. Soule. 1836. 

This work, briefly stated, is a digest, or perhaps what would now be called an 
index-digest, of American statute law. The author states, in general but brief 
language, asa text-writer would do, what{the substance of the constitutional 
or statutory provisions of different States upon the particular subject are. 
Thus, under the head of Constitution, sub-title, Bill of Rights, we find the fol- 
lowing: — 

“*§ 121. To Hear Accusation. By the Constitution of most of the States per- 
sons accused of crime have the right to hear the nature and cause of the accusa- 
tion.” 

Then follow numerous citations of provisions from the constitutions of dif- 
ferent States. Again, in the chapter relating to Wills, we have the following, 
which is given merely by way of illustration: — 


**$ 2,610. Generally, a devise or bequest of real or personal property may be 
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made to any person or corporation capable by law of holding such real or per- 
sonal estate.’’ 


To this several statutes are cited. Where the author finds it necessary to re- 


fer to special provisions peculiar to one or two States only, the matter is stated 
in substantially the same form, but in smaller type, thus: — 

**§ 2,616. Devise to creditors. In two States it is enacted that a legacy shall 
not be deemed satisfaction of a debt due from the testator to the legatee, unless 
such intention is expressed or clearly implied in the will.’’ 

To which he cites the statute of Delaware and also that of Louisiana. 


This will give some idea of the character of the work. 


It is to be in two vol- 
umes. 


The first embraces over eight hundred pages, and it is evident that the 
preparation of it has involved a vast amount of the most painstaking labor. 
That it will be evidence in the courts of justice of what the law is in other 
States is not to be expected; but that it will afford an index, of the greatest 
value, to the American statute law, from which the searcher can quickly find 
what the lawis in any jurisdiction upon any subject within its scope, can readily 
be affirmed. 
The author has resorted to every possible device to save space; and ifit is 
not ungracious to offer any criticism upon a work for the doing of which its 
author deserves the sincere thanks of his professional brethren, we would sug- 
gest that perhaps he has gone too far in the way of compression in his abbre- 
viations. It seems to us that, evenat he expensejof making a larger volume or 
of resorting to a smaller type, it would have been better for him to cite the 
statutes of the different States by the edition or year of revision and page or 
section, according tothe manner in which the particular statute book is properly 
cited. No doubt when the reader studies the explanation of the author’s abbre- 
viations he will be able to get along very well with them as they are here given. 
But one who has not studied them will not at first be able to make all of them 
out. Thus, the abbreviation ‘‘ Me. 73, 19,’? means something definite to the 
author and to one who has taken pains to master his system of abbreviations; 
but it means nothing to the writer of this review. He conjectures that it means 
that in the latest revision of the statutes of Maine on page 73, section 19, the 
point is found; but it is only a conjecture. However, the professional 
searcher will soon overcome this difficulty upon acquaintance with the book. 
That it will have what the French call a succés d’estime cannot be doubted. 
Whether it will have a commercial success, such as will repay the learned 
author for the very great labor he must have bestowed upon it, is open to more 
conjecture. Itwill, of course, be found on the shelves of every tolerable law 
library, and it will be a book of reference of very very great assistanee to the 
authors of legal treatises. If it shall have the effect of leading the writers of 
such works to pay more attention to statute law than they now do, it will have 
achieved a very important reform in our legal literature. The publisher de- 
serves the highest praise for the manner in which he has presented it to the public. 


GREENHOOD ON PUBLIC POLICY. The Doctrine of Public Policy in the Law of Contracts 


Reduced to Rules. By ELISHA GREENHOOD, of the Boston Bar. Chicago: Callaghan & 


Co. 1886. 


The preparation of a work on the subject of public policy, in connection with 
the law of contracts, deserves no apology on the part of the author. A thor- 
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ough work on this subject was greatly needed, and we believe that the author 
has supplied such a work. He seems to have examined and cited over eight 
thousand cases. He has presented the doctrine of this great multitude of cases 
in the form of a series of well drawn rules, followed by illustrations and com- 
mentaries. This form of law writing has lately come into vogue to a consid- 
erable degree. It has been employed in England by Sir James F. Stephen, by 
Mr. Dicey and others, and in this country notably by Mr. Lawson. Indeed, the 
plan upon which Mr. Greenhood has constructed this work will be best under- 
stood when it is said that it is substantially the plan pursued by Mr. Lawson in 
writing his work on the law of Presumptive Evidence. 

Perhaps a better title for this work would have been “‘ Validity of Contracts,”’ 
because we understand it to cover the whole subject of the validity of con- 
trarts as affected by questions of statutory prohibition, morality or public pol- 
icy. However, the words ‘public policy’? are perhaps broad enough to 
embrace every ground of illegality except the disability of the contracting 
parties; because what -is contrary to good morals is contrary to public policy, 
and what is prohibited by the Legislature is necessarily so, — an act of the Leg- 
islature being the highest evidence of what public policyjis. 

An illustration of the author’s plan may be seen by quoting something from 
page 600, to which we accidentally turn: — 


“RULE D? 

‘XXIII. A contract to pay another for services while he is drawing compen- 
sation from others is not illegal, when the interests of both employers do not 
conflict.’’ 


Tllustration. 
“I, A. isin O.’semploy. O.sells out to N. N. offers A. $25 if he will remain with N 
while the appraising is going on and assist in the work, O. paying A. his salary in the mean- 
time. N.’s offer is valid.’’1 


* Rue D. 


“XXV. While the law generally implies a promise jto pay for services 
rendered by one not a relative, it will not raise such an implication when the 
parties, though strangers, are engaged in illicit cohabitation. 


Tllustration. 


“T. A. and B. lived for a number of years as husband and wife,? A. furnishing the means 
of living and B. doing the labor and conducting his business in his absence. She sued him 
for such service. She was non-suited.” ® 


Then follows a commentary upon this rule and illustration, in the language 
of the court, as follows: — 


‘So far as the services for which compensation is claimed were incident to 
the illegal condition in which the parties lived and the improper connection sub- 
sisting between them,”’ said the court, ‘‘ they are not of a character which the law 
countenances, or for which any action can be maintained. * * * It is wholly 
inconsistent with the policy of the law to encourage such conduct by permitting 


1 Shattuck v. Nellis, 44 Vt. 262 (1872). 3 McDonald v. Fleming, 12 B. Mon. (Ky.) 
2 The author should have qualified this 285 (1851) ; and see Cole v. Cole, 7 Mart. (La.) 
with the clause “ without beng such.” CN. S.) 414, 423 (1829). 
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the female who has continued to live for a series of years in a state of illicit 
intercourse with one of the opposite sex, when a rupture occurs between them, 
to maintain a suit for compensation for personal services.” 

The learned author might have extended this statement of law to a very con- 
siderable commentary, if he had resorted to the numerous adjudged cases on 
the question, some of them not sustaining the doctrine quoted in its full extent, 

These extracts will serve to illustrate the manner in which the work is con- 
structed. From such an examination as we have been able to give it, we have 
acquired impressions very much in its favor. The author is not entirely unknown 
to our readers. The article on Combinations to Stifle Competition in our last 
issue, from his pen, embraces a portion of one of his chapters, though in the 
form of a commentary, and not in the-form in which he has presented the 
same matter in this work. The author acquired an acquaintance with a very 
large circle of professional readers in consequence of having acted during the 
year 1884, as editor of the Central Law Journal. He is, we¥think, to be on the 
whole sincerely congratulated upon being the author of the present work. 
Such a vast collection of case law upon this important branch of legal doc- 
trine has not hitherto appeared in any convenient form. He has gracefully 
dedicated the fruits of his labors to his former instructor in law, the Hon. 
Edmund H. Bennett, LL.D., Dean of the Boston University. The publishers 
have produced the work in a very creditable shape. 


DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 
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AcTION. — Survival of — Revised Statutes, section 955 — Negligent performance 
of duty by bank director — Suit for, when abated. — The laws of the United States 
prescribe methods only for reviving suits that do survive, but do not prescribe what 
suits shall survive. Underthe lawsof Vermont an action against a director of a national 
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ACTION —Continued. 


ARBITRATION, — See INSURANCE (FIRE). 


bank for negligent performance of duty in not requiring a bond from the cashier, ang 
otherwise mismanaging the affairs of the bank, abates by his death, and cannot be re. 
vived against his administrator. — Witters, Rec’r., v. Foster, U. 8. Cir. Ct. D. Vt., Fed, 
Rep., April 13, 1886. 


—— Action against a State —Necessity of presence of State in court and how 

done.—A court cannot proceed to the determination of a case and controversy to 
which a State is an indispensable party without the presence of that State. A private 
individual cannot compel the appearance of the State of South Carolina to a suit brought 
against that State without its consent. The comptroller general of the State of South 
Carolina, or any of the various county treasurers, cannot, though officers of the State, 
enter its appearance to a suit, or defend for if in its name. — Hagood v. Southern, Sup. 
Ct. U. S., Sup. Ct. Rep., March 22, 1886. 


— Action on part of an entire demand— When it may be pleaded in bar or 

abatement of another. — Where an action is brought on a part only of an entire and 
indivisible demand, the pendency thereof may be pleaded in abatement of another 
action on the remainder, and a judgment in either may be pleaded in bar of the other,— 


Hughes v. Dundee Mort. Trust Invest. Co., U. S. Cir. Ct. D. Ore., Fed. Rep., April 20, 
1886. 


ASSIGNMENT.—For benefit of creditors—Simultaneous with mortgage of 


entire assets by insolvent debtor — Effect of. — Where an insolvent debtor mort- 
gaged all of his property not exempt from execution, to secure the payment of an ante- 
cedent debt due one of his creditors, and thereafter, on the same day, made a general 
assignment for the benefit of all his creditors, held, (1) that under the Missouri statutes 
the mortgage is void; (2) that the mortgage is entitled to share equally with other credi- 
tors under the general assignment; (3) that the assignee of the State court should close 
out the estate. Semble, that, where a fund is in the possession of a State tribunal, this 


court will not interfere with it.—Freund v. Yaegerman, U. 8. Cir. Ct. E. D. Mo., Fed. 
Rep., April 20, 1886. 


——For the benefit of creditors — Power of sale— Authority to mortgage. — Where 


property is conveyed by an insolvent debtor to a third person with power to “ sell and 
dispose” of it for the purpose of paying creditors, the assignee has power to mortgage 
the property assigned in order to benefit or conserve it.— Waterman v. Baldwin, Sup. 
Ct. lowa, Rep., April 14, 1886. 


—— Validity of deed containing provisions for extension of time for creditors 


to prove claims,— Powers of trustees. — Where an assignment by deed of trust for 
the benefit of creditors contained a provision for an extension of time, within which 
creditors may become parties and make proof of their claims, to carry out the objects 
of the trust, so long as the trust remained unfulfilled, even if the original instrument had 
expired, the trustees were entitled to make successive extensions; provided the same 
were reasonable, under all the circumstances. Where power to extend the time of 
proof was given, to achieve the intention of the assignor, the mere accidental failure 
of the trustees to indorse in writing the extension allowed would not destroy their 
power. — National Un. Bank v. Copeland, Sup. Ct. Mass., NeEng. Rep., April 13, 1886. 


——Business carried on in separate places by same parties — Effect in law — 


Assignment with prior preferences — Effect of.—The fact that the same parties 
were carrying on business as partners in two different places, and under different 
partnership names, does not prevent their being considered in law but a single part- 
nership, Voluntary assignments for the benefit of creditors, which are valid in the 
State where the debtors reside, affect generally the debtors’ personal property the 
situs of which isin other States. The fact that an insolvent debtor clearly attempts to 
evade the statute by preferring certain creditors in separate transfers or instruments 
conveying portions of his property at or about the time he makes a general assignment 
may be a reason for avoiding the preferences so given, but not for declaring the as- 
signment itself invalid. The fact that one of the creditor beneficiaries of an assign- 
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ASSIGNMENT — Continued. 


ment is a firm of which one of the assigning debtors is a member will not defeat the 
assignment. — Campbell v. Col. Coal & Iron Co., Pac. Rep., April 8, 1886. 


ATTACHMENT. — Salary of public school teacher, liable to garnishment, under.— A 
public school teacher is not a public officer within the meaning of the law exempting 
the salaries of public officers from attachment and garnishee process in this State. 
Where teacher’s salary had been earned and the debt therefore existed, whether pay - 
able then or afterwards is immaterial, the existing debt is liable to attachment.— Sey - 
mour v. Over River School Dist., Sup. Ct. Conn., N. Eng. Rep., April 20, 1886. 


ATTORNEY AT LAW.— Has recourse against county for fees, when appointed by 
court to defend poor persons— Although the county commissioners are without 
power to contract with an attorney to defend a prisoner, who is found to be entitled to 
defend as a poor person, the circuit judge has authority to bind the county to pay for 
such services. The failure of the court to make the allowance does not discharge the 
county from its obligation. Where a change of venue is taken, the county from which 
the change is made is liable for the payment; and the appointment, although made in 
the county of trial, binds the county from which the case was removed. The employ- 
ment includes services in the Supreme Court, if the attorney regard it as his duty to his 
client to take the case there. —Commrs. of Montgomery Co. v. Courtney, Sup. Ct. Ind., 
West. Rep., April 10, 1586. 


BILLS AND NoTES.—Fraud in agent procuring renewal notes— When a good 
defense—In renewal—Fraud in agent.— Where renewal notes were taken for 
others given for the price of an article sold and delivered, with warranty, held, that 
fraud practiced by the agent of the payee, upon taking such renewal notes, is available 
to the maker in defense, irrespective of whether the agent had authority or not as to 
the particular matters to which the fraud relates.— Aultman v. Olsen, Sup. Ct. Minn., 
Rep., May 5, 1886. 


—wWant of consideration —Innocent tranferee.— Where a married woman, to pre- 
vent her husband being harassed on his death-bed, gives her promissory note for the 
amount of a debt owed by him, and without any consideration moving to her, such a 
note is not to be governed by the ordinary rules applicable to strictly commercial paper, 
and being without consideration such note cannot, even in the hands of an innocent 
transferee, be made the basis of a recovery against the married woman.— Lenderman r. 
Farquharson, Ct. App. N. Y., Rep., May 5, 1586. 


—wWant of consideration — Remedy in law of equity — When.— As a rule, want of 
consideration is a defense in an action upon a promissory note; but it is not always a 
defense that can be made at law. It frequently requires a court of equity to give it ef- 
fect. The making of a champertous contract between counsel and client cannot be set 
up in bar of a recovery on the cause of action to which the cause of action relates.— 
Burnes v. Scott, Sup. Ct. U. S., Sup. Ct. Rep., May 3, 1886. 


—Promise by party to pay out of his estate, treated as note. — A written promise 
by one to pay money to another out of his estate one day after his death, for value re - 
ceived, is to be deemed and treated as a promissory note. — Price v. Jones, Sup. Ct. Ind., 
N. E. Rep., April 16, 1886. 


— Rights of nominal holders and prior equitable assignee.— As against the 
holder by a prior equitable assignment, one who has paid a mere nominal sum fora 
promissory note, and agreed to pay a further sum equal to the half of the proceeds that 
he may realize from the note, is nota holder thereof in good faith. — Proctor rv. Cole, 
Sup. Ct. Ind., West. Rep., April 10, 1886. 


—Indorsement after maturity — Effect of — Real owner must bring action.— The 
indorsee of a promissory note after maturity is not an indorsee in due course, and 
therefore does not acquire an absolute title to the nete so that it is valid in his hands 
notwithstanding defects in the title of the party from whom he acquired the note. 
Actions must be prosecuted in the name of the real party in interest, in California, and 
therefore, to entitle a party to maintain an action upon a promissory note, he must be 
the legal owner, and have the right of possession of the instrument, and such owner- 
ship must be sufficient to protect the defendant upon a recovery against him from a 
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— See CONTRACTS; HUSBAND AND WIFE. 
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subsequent action, and the defendant in such action may show that plaintiff was not 
the legal owner of the note, and paid no value therefor,— Woodsum v. Cole, Sup. Ct. 
Cal., Pac. Rep., April 22, 1886. 


BREACH OF PROMISE. — Of marriage — When defendant may be absolved.—It is 4 

defense to an action for breach of promise of marriage, that the plaintiff was incapable 
of performing the physical functions of marriage, which disability she had promised to 
have removed by a surgical operation before marriage, but had failed so to do. Itis 
error to leave to the jury the question whether the defendant’s conduct estopped him 
from setting up the defense, when the instruction ignores the question whether the 
defendant did not rely upon the promise to have the defect removed by a surgical 
operation, Whether or not the disability is such as would be ground for divorce, or is 
capable of being removed surgically, after marriage, is immaterial. It is error to sub- 
mitany question of seduction of the plaintiff to the jury when there is no evidence of 
it. — Gring v. Lerch, Sup. Ct. Pa., Leg. Int., April 30, 1886. 


ComMMON CARRIERS.— Liability of telephone companies as —Liability of such com- 


panies to State regulation.—The relations which the telephone has assumed 
towards the public make it a common carrier of news; a common carrier in the sense 
in which the telegraph is a common carrier, and impose upon those who control its 
use certain well defined obligations of a public character; and all the instruments and 
appliances used by a telephone company in the prosecution of its business are, in legal 
contemplation, devoted to a public use; and such property becomes a legitimate sub- 
ject for legislative regulation and control. Such regulation and control are not the 
taking of property for a public purpose within the meaning of section 66, article 1, of 
the State constitution, nor is it an interference with the guaranfteed rights of the citizen 
in private property. — Hockett v. State, Sup. Ct. Ind., West. Rep., April 24, 1886. 


— Bill of lading naming destination — Complied with on delivery to connect- 


ing carrier. — A bill of lading, as to its terms, must be construed by the court. Where 
a bill of lading had underthe heading “ Marks and Destination” a certain station of 
delivery named, the words “to be forwarded to A. on its line” creates no duty on the 
carrier’s part to deliver at that place; a delivery to the connecting carrier is a suflicient 


compliance with the bill.— Wabash, St. L. & P. Ry. Co. v. Jaggerman, Sup. Ct. Ill., Rep., 
April 7, 1886. 


CONSTITUTIONAL Law. — Retrospective laws —Curative acts — When valid —Sub- 


scription to railroad.—By the law of Lllinois, unless there be a constitutional 
inhibition, a legislature has power, when it interferes with no vested right, to enact 
retrospective statutes to validate invalid contracts, or to ratify and confirm any act it 
might lawfully have authorized in the first instance. If a legislature has power to 
authorize a subscription to stock of a railroad by a township, and to provide, as a con- 
dition precedent to such subscription, that a majority of the legal voters of such 
township signify their assent thereto, it has the power to legalize an election held 
for that purpose before the passage of the act of authorization, and to validate a sub- 


scription so made.— Anderson v. Township of Santa Anna, Sup. Ct. U. S., Alb. L. J., 
April 3, 1886. 


— Statute void in part— When sustained — Validity of State statute as to 


militia. — A statute that is unconstitutional in part may be sustained in so far as it is 
valid, if the part that is valid can be separated from that which is void. A State statute 
prohibiting all bodies of men except those comprising the regularly organized militia of 
the State and United States troops from associating, drilling, or parading with arms in 
any city without license from the Governor of the State, is valid. A State can not pro- 
hibit the people therein from keeping and bearing arms to an extent that would deprive 
the United States of the protection afforded by them as a reserve military force. — 
Presser v, State, Sup. Ct. U. S., Sup. Ct. Rep., March 22, 1886. 


—— Fifth amendment—Infamous offense —Imprisonment the test. — Impprison- 


ment in a State prison or penitentiary, with or without hard labor, is an infamous pun- 
ishment, and a crime punishable by such imprisonment is au infamous offense, within 
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CONSTITUTIONAL Law — Continued. 


the meaning of the fifth amendment to the constitution of the United States. — Mackin 
v. U. S., Sup. Ct. U. S., Sup. Ct. Rep., March 22, 1886. 


— Election law, constitutionality of.—The statute known as the “election law,” 
approved June 19, 1885, in force July 1, 1885 (Laws 1535, p. 119), is not a local or special 
law within article 4, section 22, of the constitution prohibiting special laws on the conduct 
of elections. The fact that the law is left to take effect in such cities and villages as by 
a vote of their electors may adopt it, and thatin fact it has been adopted by only two 
municipalities, does not make it a special or local law. It is not unconstitutional as in- 
fringing the freedom and equality of elections secured by the bill of rights in article 2, 
section 18, of the constitution. That provision, to wit, “all elections shall be free and 
equal,” does not require uniformity of election laws. The lodgment with the county 
court of the power to appoint election commissioners is not an infraction of the consti- 
tutional provision distributing governmental powers into three departments, and for- 
bidding that either of these departments shall exercise powers properly belonging to 
another department, The constitutional jurisdiction of the county courts includes 
“such other jurisdiction as may be provided for by general law.” The law which 
authorizes the appointment of election commissioners from each of the leading politi- 
cal parties is not unconstitutional under section 25, of article 5, of the constitution, 
which prescribes an oath, and further provides: ‘‘ And no other oath, declaration, or 
test shall be required as a qualification.” The provisions of the law requiring registra- 
tion of electors are not unconstitutional as adding a new qualitication for legal voters, 
contrary to section 1, of article 7, of the constitution, but merely provide a proper method 
for ascertaining the existence of the constitutional and lawful qualifications of voters. 
The requirement that registration be complete three weeks previous to the general 
election at which the right of suffrage may be exercised under the law is not unreason- 
able. — People v. Hoffman, Sup. Ct. IL, N. E. Rep., April 16, 1886. 


— Taxes and taxation—Equality and uniformity of taxation—Act of June 
39, 1885— When such does not contravene constitution. — The provisions of 
the act of June 3), 1855 (P. L. 193), that mortgages, money owing by solvent debtors, 
and articles of agreement and accounts bearing interest, owned or possessed by any 
person or persons whatsoever, and also all moneys loaned or invested in any other 
State, and all other moneyed capital in the hands of individual citizens of the State, 
should be taxable for State purposes at the rate of three mills on the dollar, were not 
intended to and do not apply to the property of corporations. Mortgages and other 
moneyed securities held and owned by corporations are not, therefore, and were not 
intended to be taxed by the actin question. A tax upon the capital stock of a corpora- 
tion is a tax upon its property and assets, and inasmuch as by the provisions of the act 
of June 7, 1879 (P. L. 112), a tax of three mills per dollar for State purposes is imposed 
upon the capital stock of corporations, the fact that the act of June 30, 1885, section 1 
(P. L. 193), does not in its terms embrace corporations, does not render cuch latier act 
unconstitutional as contravening the provisions of article 4, section 1, of the constitu- 
tion of Pennsylvania requiring uniformity in taxation. —Fox’s App., Sup. Ct. Pa., W. N. 
C., May 13, 1886. 


—-Federal authority in writs of habeas corpus. — That State courts and judges do 
not possess equal power; that they can not, under any authority conferred by the 
States, discharge from custody persons held by authority of the national courts, or by 
commissioners of such courts, or by officers of the general government acting under its 
laws, results from the supremacy of the constitution and laws of the United States. 
When, however, the applicant for the writ is in custody under process from a State 
court of original jurisdiction, for an alleged offense against the laws of that State, and 
it is claimed that he is restrained of his liberty in violation of the constitution, a circuit 
court has a discretion whether it will immediately issue the writ and discharge him 
from custody in advance of his trial; and after the State court has finally acted has still 
a discretion whether it will put the accused, if convicted, to his writ of error to the 
highest court of the State, or proceed summarily to determine whether he is deprived of 
his liberty in violation of the constitution. — Ex parte Royall, Sup. Ct. U. S., Rep., April 
7, 1886. 
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ConTEMPT.— Power of legislative body to punish contumacious witness, 

McDonald, refusing to answer certain questions propounded by the committee on cities 
of the Senate during an investigation of alleged frauds in the department of public 
works of the city of New York, and refusing to submit to further examination, was 
adjudged by the Senate to be in contempt, and sentenced to imprisonment in the Albany 
county jail until he should submit himself to be examined; or, in case of refusal to do 
80, until the final adjournment of the Legislature. Under this warrant he was impris. 
oned. Held, valid. Either body of the Legislature has power to punish for contempt in 
refusing to answer questions propounded by a committee of such body. It was in the 
intent of section 724 of the Penal Code to retain in full force the provision of Revised 
Statutes, tit. 2, chapter 7, part 1, conferring authority upon the two houses to impose 
punishment for the specified contempt. — Keeler v. McDonald, Ct. App. N. Y., Crim. L, 
Mag., March, 1886. 


— Legislative committee — Authority to send for papers — Refusal to produce 


may be punished as for contempt. — A standing committee on privileges and elec- 
tions of either house of the General Assembly, while engaged under the orders of such 
house in taking testimony and making investigations to be reported to it, in a contest 
for membership thereof, pending therein, with power to send for persons and papers, 
may by a subpena duces tecum lawfully command a clerk of the court of common pleas, 
having custody thereof, to produce before such committee any poll-book affecting the 
election involved in such contest, although this may require its removal to another 
county than that in which his office is situated. Upon the refusal of the clerk to obey 
the command of such subpeena, it is lawful for such house, upon his arraignment therein 
and further refusal, to order his commitment to jail as for contempt of its authority, 
until he obeys, or signifies his willingness to obey, the command of such subpeena; such 
imprisonment not to extend, however, beyond the pending session of the General Assem- 
bly. — Ex parte Dalton, Sup. Ct. Ohio, Rep., April 7, 1886. 


—— Disobedience of subpoena, when a criminal contempt. — To warrant punishment 


by indictment for disobedience to a subpcena, as for a criminal contempt, the mandate, 
process, or order disobeyed must have been lawfully issued or made by some court of 
record duly organized, and this does not include a subpeena issued by a district attorney 
in a criminal case, as this is punishable as in a civil action under another statute than 
that specifying the penalty for criminal contempt. Such indictment for criminal con- 
tempt, founded on a refusal to appear on a subpeena of a district attorney, is insufficient 
to sustain a verdict of guilty, or a sentence after conviction or after a plea of guilty 
The proper mode of punishing a party for refusing to obey the subpoena of a district 
attorney is by an application to the court, upon notice to the party. — Sherwin v. People, 
* Ct. App. N. Y., Crim. L. Mag., April, 1886. 


ConTRACTS. — Construction of— Admissibility of evidence. —In the construction of 


a contract for the sale and purchase of ten car loads of blooms to be delivered “ as fast 
as they may be produced small enough,” held, that the blooms were to be produced in 
the ordinary operation of the forge with reasonable diligence and by reasonable and 
proper efforts; and that the seller had no right to omit to produce them from mere mo- 
tives of economy or convenience, Evidence that the seller stated at the time the con- 
tract was made that he could produce a car load of blooms for delivery every ten days 
was competent, to show how fast the contract with reasonable diligence could be per- 
formed. —Stewart v. Marvel, Ct. App. N. Y., Cent. Rep., April 15, 1886. 


— Construction of—Two independent contracts as to the time intended — 


Right of insurer to subrogation — Common carrier —Right of to insure for his 
own benefit. —In a case where an oral agreement for carriage was made on one day, 
with the understanding that the bill of ladingshould follow on the next day, and onsuch 
next day, and after the vessel had started, and where the certificates of the agent of the 
insurance company, without which the policy of insurance did not attach on the goods, 
were made on the first mentioned day, and described the goods as on board the vessel, 
the contract of carriage and the contract of insurance must be treated as substantially 
contemporaneous, and both made before the loss of the goods, When goods insured are 
totally lost, actually or constructively, by perils insured against, the insurer, upon pay: 
ment of the loss, becomes subrogated to all the assured’s rights of action against third 
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ConTRACTS — Continued. 
persons, who have caused or are responsible fortheloss. Norule of lawor of public pol- 
icy is violated by allowing a common carrier, like any other person having either the 
general property or a peculiar interest in goods, to have them insured against the usual 
perils, and to recover from any loss for such perils, though occasioned by the negligence 
of his own servants. — Phenix Ins. Co. v. Erie & Westn. Transp. Co., Sup. Ct. U.S8., 
Sup. Ct. Rep., April 12, 1886. 


— Fraud— Elements of—False representations made in ignorance. — The law 
holds a contracting party liable as fora fraud on his express representations concerning 
facts material to the treaty, the truth of which he assumes to know, and the truth of which 
is not known to the other contracting party,where the representations were false, and the 
other party, relying upon them, has been misled to his injury. It is not necessary, in 
order to constitute a fraud, that the party who makes a false representation should 
know it to be false, if such party made the false representation not knowing whether it 
was false or not. — Stimson v. Helps, Sup. Ct. Col., Pac. Rep., April 15, 1886. 


— Validity of, where bankrupt procures dismissal of proceedings, provided 
creditors accept a certain percentage. — After a debtor was adjudged a bankrupt, 
a creditor agreed to release his claim, provided the bankrupt would pay a stipulated 
per cent to his other creditors and procure a dismissal of the proceedings. The under- 
taking of the bankrupt to do this was a consideration, into the sufficiency of which, in 
the absence of fraud or mistake, the court will not inquire. But to avail himself of the 
release as a defense, the debtor must aver that he has strictly performed his part of the 
undertaking; and the creditor may allege in reply that the debtor agreed that the 
release should be used for the purpose only of procuring a dismissal of the proceedings, 
and that it should not be considered a release of the debt it described. — Scott v. Scott, 
Sup. Ct. Ind., West. Rep., April 24, 1886. 


— Trial of machinery — Construction of provision as to.— A. and BL. entered 
into a contract by which A. was to put into B.’s mill certain machinery to be paid for 
by installments, the last installment to be paid “‘ when the machinery has been run 
thirty days and is satisfactory.” Held, this was not a contract that the machinery 
should be tested for thirty days in B.’s mill, and B. having notified A. within the thirty 
days that the machinery was not satisfactory, and A. having refused B.’s offer to allow 
a day for a test, whereupon B. returned the unsatisfactory part of the machinery, A. 
could not recover the last installment of the price. — Cleaver v. Bullock, Sup. Ct. Pa., 
Rep., April 14, 1886; Cent. Rep., April 8, 1886. 


— Presumption that if services are rendered on request they shall be paid 
for. —In an action upon a contract in which plaintiff agreed to repair certain boilers 
and defendant agreed to pay a certain sum for the work as soon as they were satisfied 
that the boilers as repaired were a success, held, that if defendant accepted and used 
the boilers he must pay the price. The law presumes that for services rendered upon 
request, remuneration shall be paid. That which the law will say a contracting party 
ought in reason to be satisfied with, the law will say he is satisfied with. — Duplex 
Safety Boiler Co. v. Garden, Ct. App. N. Y., Cent. Rep., April 15, 1886. 


— Time, when of essence of — Missing property. — While time is not necessarily 
of the essence of the contract, in equity, yet it may be made so by the parties. Where 
the character of the property is such that it is liable to sudden fluctuation of value, time 
is of the essence ofthe contract. This rule is especially applicable to mining property.— 
Little v. Winters, Sup. Ct. Idaho, Pac. Rep., April 8, 1886. 


— Wrongful discharge from employment— Remedy— Where an employe, en- 
gaged under a contract for a specified time, the wages being payable in installments, 
is wrongfully discharged before the expiration of the period of hire, and all wages 
actually earned at the time of the discharge have been paid, an action will not lie to 
recover the future installments, as though actually earned, but the remedy is by action 
for damages arising from the breach of the contract, and one recovery upon such 
claim is a bar to a future action. — James v. Board of Commrs. Allen Co., Sup. Ct. Ohio, 
Week. L. B., April 26, 1886. 
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CONTRACTS — Continued. 


—— Consideration — Evidence competent to show moral obligation founded on a 
voluntary agreement to secure to an employe additional compensation foy 
services, to be paid after employer's death, if employe should survive, — An 
agreement in writing by an employer to give an employe a due bill, payable after his 
death, as additional compensation for long and faithful services rendered, is some 
evidence that an obligation legal or moral existed, and where a due bill is given in 
pursuance of such agreement, an action may be maintained thereon, against the 
maker’s executors, without aflirmative proof of other consideration. Testimony that 
wages were paid to the plaintiff, after the employer’s death, at a certain rate, is not 
inconsistent with plaintiff’s claim that the wages paid atthe same rate during the 


employer's life did not constitute full compensation. — Bentley v. Lamb, Sup. Ct. Pa., 
W. N. C., April 29, 1886, 


—— Agreement to secure appointment of an administratorand furnish him with 

bond held void. — An agreement to procure an appointment as an administrator of an 
estate, for one who is not entitled thereto by relationship to deceased or interest in the 
estate, and to furnish him with a proper bond, is an effort to avoid the law, and such 
contract will not be enforced by the courts. A contract must be tried by its immediate 
tendency, and if that be vicious the innocent intentions of the parties will not save 
it.— Clifford v. Braun, Sup. Ct. Texas, Texas L. Rev., April 20, 1886. 


CORPORATIONS. — When subscribers to are held to be partners — Remedy in such 
case. — The subscribers to the stock of a projected corporation agreed to purchase real 
estate from one of their number to be occupied and used for corporate purposes. The 
corporation was never actually formed nor was the purchase-money for the real estate 
paid, although agents of the projected corporation had taken possession of it. The ven- 
dor of the land did not pay his subscription to the capital stock nor had he adjusted his 
account with the other subscribers. In an action by him against said other subscribers 
to recover the price of the land, held, that he and the other subscribers stood to each 
other in the relation of partners, and that he was therefore not entitled to maintain the 
suit in question, his remedy being by bill in equity or action of account render. — Crow 
v. Green, Sup. Ct. Pa., W. N. C., April 29, 1886. 


COVENANTS. — Those running with land — When enforceable. — A covenant wherein 
the covenantor binds himself, his heirs, executors and administrators, that he is law- 
fully seised in fee of the granted premises, that they are free of all incumbrances, and 
that he will not open or work, or allow others to open or work any quarry on his farm or 
premises, surrounding the land wanted, purports to create a pure negative restriction 
on the use of land, and makes it fall into the class of covenants running with the land, 
notwithstanding its place among the covenants for title. A covenant which purports to 
create a pure negative restriction on the use of one parcel, in all hands, for the benefit 
of whoever may hold the other, will no more be enforced in equity, than will the com- 
mon law recognize as creating an easement, every grant purporting to limit the use of 
land. The principle of policy applied to affirmative, applies also to negative covenants. 
They must “ touch and concern” or “ extend to the support of the thing” and be “ for 
the benelit of the estate.” New or unusual incidents can not be attached to lands, by 


¥ way either of benefit or burden. — Norcross v. James, Sup. Ct. Mass., Cent. Rep., April 
15, 1886. 


— Covenant against incumbrances— Measure of damages.—In an action in 
covenant, for the breach of a covenant against incumbrances, the measure of damages 
is the amount of money and costs paid, and not such a sum as would indemnify against 


the whole incumbrance upon the lands. — Myers v. Brodbeck, Sup. Ct. Pa., Leg. Int., 
April 30, 1886. 


CRIMINAL Law. — Former conviction — Same act two offenses — Demurrer to plea— 
When sustained. — Where the same act constitutes two distinct offenses, one against 
the State and the other against the municipality wherein it was committed, a convic- 
tion for the offense against the latter is no bar to an action by the State. A plea of for- 
mer conviction, notwithstanding an averment that the offense of which the defendant 
had been convicted and that of which he stood charged were one and the same, may be 
demurred to and the demurrer sustained if the plea further sets forth facts from which 
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it appears that the two offenses were separate and distinct, Upon sustaining a de- 
murrer to a plea of former conviction, the court has power to enter judgment against 
the defendant the same as after trial and verdict of guilty. — Hughes v. People, Sup- 
Ct. Col., Crim. L. Mag., March, 1886. 


—‘“Conviction’’ detined — Right to bail after verdict. —The ordinary mean- 


ing of the word “ conviction” isa finding by the jury of a verdict that the accused 
1s guilty. The word is used in that sense in sections 1271 et seq., of the Penal 
Code. Consequently, under such sections, a defendant, convicted of a felony, in a case 
not punishable with death or by fine only, is not entitled, as of right, to be admitted to 
bail, aftewa verdict of conviction. If bail is allowable at all in such cases, it must be as 
a matter of discretion. — Ex parte Brown, Sup. Ct. Cal.,Crim. L. Mag., March, 1856. 


— Perjury — Sufficiency of indictment— Materiality of false testimony.— An 


indictment for perjury need not be 1n the exact words of the statute, but other words con- 
yeying the same meaning may be used; and an indictmentin the words of the statute, 
except that the word “ feloniously”’ is used in place of the word “ falsely,” is good; 
especially where it is also averred that the statements sworn to were false, anc known 
to be so by the party making them, Where perjury is charged in the making of an affi- 
davit for continuance, the indictment must show “that the swearing was touching 
matters material to the point in question.’ — State v. Anderson, Sup. Ct. Ind., Crim. L. 
Mag., April, 1586. 


—— Modification of order for view of locus in quo is not error, when — View by 


jury of locus in quo — Slight separation will not warrant reversal — Nor ab- 
sence of defendant, when — Remarks of counsel. —In a prosecution for murder 
a modification by a judge out of court, and without the defendant’s knowledge, of an 
order duly made for the jury to view the locus in quo of the offense, is not prejudicial 
error, 1f the modification of such order was favorable to defendant. The requirement 
that a jury shall be keptin a body 1s sufliciently complied with if, where the jury are 
transported to the locus in quo in several wagons, such wagons are at all times in sight 
of each other, and if during an intervening night, the jury occupied rooms at a hotel to 
which access by others was impossible. Inacriminal trial, mere absence of the de- 
fendant from the court-room for ax inappreciable space of time during the trial will not 
warrant a reversal. The fact that the jury whispered among themselves while viewing 
the place of a homicide is not such misconduct as will warrant a reversal. On a prose- 
cution for homicide, the fact that counsel for the prosecution stated to the jury in his 
address his own impression on hearing of the homicide, while objectionable conduct, 
if made in reply to similar remarks by the defendant’s counsel will not warrant a re- 
versal. — People v. Bush, Sup. Ct. Cal., Pac. Rep., April 8, 1836. 


— Presumption of regularity ofindictment found by grand jury — Self-crimina- 


tion — Perjury — Insanity of jurors — When not ground for new trial. — Where 
it is alleged that an indictment 1s invalid because found by a special grand jury when 
the regular grand jury was still in session, and the record is silent as to the matter, it 
will be presumed that the indictment was found in the manner the law directs. Itis 
the privilege of a witness to refuse to answer questions before a grand jury, if in his 
opinion, the answer would tend to disclose matters that might criminate him; butif he 
waives such privilege and elects to testify, he must do so with as much truth and can- 
dor as 1f testifying concerning other matters as to which he is bound to answer; and if 
his testimony is willfully false, perjury may be assigned uponit. The guilt of one 
falsely swearing 1n an investigation by a grand jury as to alleged election frauds, does 
not depend upon the result of the investigation in which it occurred. Althougha 
question put to a witness may assume that which is incorrect, he is bound, so far as he 
undertakes to answer it, to speak the truth. In a prosecution for perjury, it is not 
error to instruct the jury to find defendant guilty, “if from the evidence, they believe 
him guilty beyond a reasonable doubt.” That ajuror was insane is not ground fora 
new trial, when his want of capacity was known to the accused or his counsel when he 
was accepted. — Mackin v. People, Sup. Ct. Ill., Crim. L. Mag., April, 1886. 


— Facts as proving intent to permanently deprive owner of his property. — The 
facts that one took a horse from the premises of its owner, without the latter’s knowl- 
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CRIMINAL Law — Continued. 


edge or consent, rode it for a certain distance, and then abandoned it, after removing 
and concealing the saddle and blanket, are sufficient to justify a finding of intent to 
permanently deprive the owner of his property, although the person charged has testi- 
fied that he expected some one to take the property back, or that he expected the ani. 
mal to stray back. — State v. Ward, Sup. Ct. Nev., Pac. Rep., April 1, 1886, 


— When duty to retreat — When justifiable homicide — Dying declaration — 
When inadmissible. — Ordinarily, when a party is assaulted by another, he must 
retreat betore he is justified, in repelling such assault, in taking the life of his assailant; 
but where an assault is made with a dangerous or deadly weapon, and in so fierce a 
manner as not to allow the party assaulted to retire without manifest danger of his life 
or great bodily injury, he is not required to retreat; and if the character of the attack 
is such that asa prudent man he would believe that the assailant intended to take his 
life, or inflict upon him great bodily injury, and, acting under such belief, he kills his 
assailant, the killing will be justifiable. A statement made by the party shot to his 
physician, in answer to a question as to whether the shooting was purposely done, is 
not admissible. — State rv. Donnelly, Sup. Ct. Lowa, N. W. Rep., April 10, 1886. 


—— Master will not be held liable for servant selling liquor against express or- 
ders. — Upon a complaint charging that defendant'unlawfully sold intoxicating liquors 
between the hours of eleven at night and six in the morning, if it is shown that defend. 
ant gave strict orders to his servants that no sale should be made after eleven o'clock, 
and gave these instructions in good faith, intending them to be obeyed and enforced, 
and if a sale were made without his knowledge, he can not be held guilty of the offense 
charged. —Commonwealth v. Wadendorf, Sup. Ct. Mass., Daily L. Rec., April 6, 1886. 


— Opinion of juror, when disqualifies. — The opinion which will disqualify a juror 

“must be an abiding bias of the mind, based upon the substantial facts in the case in 
the existence of which he believes. Its character must be left largely to the determina- 
tion of the court before which the trial is had, upon the evidence adduced at the pre- 
liminary examination. — State v. Meyer, Sup. Ct. Vt., Crim. L. Mag., April, 1836. 


——When jeopardy attaches — Discharge of jury before verdict. — After the jury 

in a criminal case are duly impaneled and sworn, the prisoner is in jeopardy. After the 
jury had been impaneled and sworn, the court, with the consent of the commonwealth 
and also the prisoner, permitted them to separate; upon the following day the court, 
without the consent of the prisoner, and because it believed the permitting of the jury 
to separate was irregular, discharged the jury, and ordered the calling of another. The 
prisoner objected to the selecting of a second jury, and pleaded former jeopardy, which 
plea was not sustained, and the trial was proceeded with; the prisoner was convicted 
of murder in the first degree. Held, that the court erred in not sustaining the plea of 
former jeopardy. — Hilands v. Commonwealth, Sup. Ct. Pa., Crim. L. Mag., April, 1886. 


—- Arson — Overvaluation of property —Competent evidence — When. — Over- 

valuation of insured property is competent evidence in case of arson, not forthe purpose 
of impeaching the character of theinsured but as showing a motive for the crime. But the 
accused was entitled to an instruction that if the overvaluation was the result of mistake 
or error in judgment, it was not necessarily evidence of a wicked motive or criminal in- 
tent. In order to convict of arson, all the jurors must be satisfied of the guilt beyond a 
reasonable doubt, and it is error to charge that there should be no acquittal unless all 


the jurors entertain a reasonable doubt of guilt. — Stitz v. State of Ind., Sup. Ct. Ind., 
Ins. L. J., May, 1886. 


DAMAGES. — County superintendent withholding teacher's license — Discretion to 

grant — Liability for malice. — A county superintendent is not liable to an action 
for mistake or error in withholding a license from a person applying to teach in the 
public schools; he is, however, liable to such person in damages for maliciously with- 
holding the same. — Elmore v. Overton, Sup. Ct. Ind., Rep., April 14, 1886. 


—— Liability of one who erects fence adjacent to public street for its insecure 
condition. — A person who erects a fence adjacent to a street in an unsafe manner or 
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allows the same to become s0, and it falls and injures another person standing apon the 
street, is liable for damages. Though the originator of the nuisance, who occupied the 
premises as a tenant, had a short while prior to the accident surrendered them to the 
landlord, does not relieve him from the consequences of his negligence. Travelers upon 
a public street have a perfect right to assume that structures erected adjacent to the 
street are safe and secure, and it can not be considered as negligence for a person to 
stop a few minutes upon the street, whether from curiosity or otherwise. In awarding 
compensation to a parent for the loss of his daughter’s service, the jury may consider 
how far the injuries are permanent, and may affect the child’s ability to render services 
until she is twenty-one years of age. — Hussey v. Ryan, Ct. App. Md., Md. L. Rec., April 
30, 1886. 


— Measure of, on failure of title to chattels sold. — Where a single bill of chattels 
is sold, and title fails as to a portion, the measure of damages is the difference between 
the value of the entire quantity and the value of the remainder. — Hoffman v. Chamber- 
lain,N. J Ct Err. and App., Alb. L. J., May 8, 1886. 


— Eminent domain — Railway crossing another's tracks.—In ascertaining the 
damages to a railroad company in crossing its tracks with other tracks, the injuries it 
will suffer thereby in the strength, permanency, and durability of its structures, and the 
interference with its adaptability and capacity to do business, are the proper elements 
of damage. — Chicago & W.1. R. Co. v. Englewood Connecting Railway Co., Sup. Ct. IIL, 
Rep., April 7, 1886. 


— See EASEMENT; EVIDENCE; MUNICIPAL CORPORATION; NEGLIGENCE; RAILROADS. 


DEED. — Latent ambiguity in— When parol testimony admissible. — Where one 
part of the description of a deed requires a lane at a certain distance to be taken as a 
boundary and another part calls for alane at another distance as the same boundary 
and two lanes are shown to have been in existence at the date of the deed but neither 
is designated therein by name, there is a latent ambiguity, to explain which parol tes- 
timony is admissible. Which of the two lanes was intended as the monument was a 
question for the jury.—Thornell v. Brockton, Sup. Ct. Mass., N. Eng. Rep., April 6, 
1886. 


— Deed absolute on face may be shown to be but mortgage. — Where one seeks 
to recover possession of land, the real nature of the transaction in which his claim 
originates may be inquired into; and what purports on its face to be an absolute deed, 
whether made by the party claiming the equitable right, or pursuant to a judicial pro- 
ceeding or otherwise, may be shown to be in legal effect only a mortgage. — Cox r. 
Ratcliffe, Sup. Ct, Ind., West. Rep., April 24, 1886. 


— Delivery after death of grantor —Invalidity of.— A deed has no eflicacy whose 
delivery depends upon a condition precedent, which is to be performed after the death 
of the grantor.—Taft v. Taft, Sup. Ct. Mich., Alb. L. J., April 3, 1886; Rep., May 5, 
1886, 


— Effect ofconveyance to husband and wife — Limitations in deed — Effect of.— 
A conveyance to husband and wife, without words of limitation, renders them tenants 
by entireties. Such an estate may be limited to a life estate, and words clearly express- 
ing an intention to create an estate for their joint lives, and providing that after the 
termination of such life-estate, the land shall be divided among the heirs of the hus- 
band and the heirs of the wife, creates a life estate in the husband and wife. Land was 
conveyed to husband and wife, and it was provided in the deed that after the decease 
ofthe husband and wife, the land should be equally divided between the heirs of the 
husband and the heirs of the wife; and ifthe husband died before the wife, she should 
hold the property until her death; or if the wife died first, he should hold the land until 
his death, and at the death of both of them, it should be divided as previously stated: 
held, that the husband and wife were not tenants by entireties ; that the first taker did 
not take the estate in fee under the rule in Sheliey’s Case; butthe word “ heirs’ as used 
in the deed, meant heir apparent, and did not designate those persons who were to 
take in indefinite succession.—Hadlock v. Gray, Sup. Ct. Ind., Am. L. Reg., April, 
1886. 

— See EVIDENCE. 


— See HIGHWAYS. 


—- See HUSBAND AND WIFE. 


EVIDENCE. —Competency of confessions. — A confession to be admissible in evidence 
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EASEMENT.—Closing up drain and diverting water does not create an eage- 

ment — Rule of damages in joint torts. -- Where the owner of a lot of land on the 
lower side of a public highway closed a drain, by which the water from the highway 
had been discharged upon his land, and the water thus turned back flowed down the 
highway and was discharged upon another lot, which lot was subsequently purchased 
by the owner of the upper lot. Held, that such action created no easement on the 
property nor did his successor in the title take subject to such easement or servitude. 
The admissions of the party who closed said drain and his reasons for so doing not com- 
petent evidence. Held, that if there were along said highway several natural drains or 
ravines down which the water could have flowed, and such natural drains were closed 
by defendants and the water allowed to accumulate, the parties by whom such closing 
was done are liable for all damages and consequences of such accumulation. For a tort 
committed jeintly by two or more defendants the law will not apportion the responsi- 
bility of the tort-feasors, and where compensatory damages only are claimed of such 
joint tort, the rule is all the defendants are held liable for what the most culpable ought 
to pay. — Huddleston v. Borough of West Bellevue, Sup, Ct, Pa., Pittsb. L. J., April 14, 
1886; W.N. C., April 9, 1886. 


Equity.— Fraudulent conveyance — Deed to wife — Subrogation of party pay- 

ing mortgage. — The voluntary conveyance by a husband to his wife is in itself sufii- 
cient to put a purchaser upon inquiry, and he is chargeable with whatever knowledge 
an inquiry would necessarily have disclosed. Where one, at the request of an owner, 
pays off a purchase-money mortgage which is due, he is entitled to be subrogated to 
the rights of the mortgagee as against creditors of the owner. — Millholland v. Tiffany, 
Sup. Ct. App., Md. Rep., April 14, 1886. 


—— Plea in abatement to jurisdiction —Citizenship —-When decision final.— 

Complainant filed a bill as a citizen of Nevada against defendant, a citizen of California, 
in the Circuit Court for the District of California. Defendant filed a plea in abatement, 
alleging that complainant was a citizen of California, whereupon complainant filed a 
replication and the issue of citizenship upon hearing was decided in favor of complain- 
ant. Defendant then filed an answer to the merits of the case, and also denied that 
complainant was a citizen of Nevada. A replication was filed and testimony taken, and 
subsequently, pending the examination of witnesses, defendant offered to show by afli- 
davits that complainant was in fact a citizen of California. Held, that the determina- 
tion of the issue as to citizenship on the pleain abatement was conclusive, and could 
not be raised and determined again on affidavits or upon the denials in the answer. — 
Sharon v. Hill, U. S. Cir. Ct. D. Cal., Fed. Rep., April 13, 1886. 


must be the free and voluntary confession of the defendants. The question as to 
whether it is voluntary is to be decided primarily by the court and submitted to the jury, 
with the instruction that they may consider all the evidence, and that they should ex- 
clude the confession if, upon the whole evidence, they are satisfied that it was not the 
voluntary act of the defendant. A confession wormed out of young boys in custody and 
suspected of crime, apart from parents and friends, and without warning them that they 
are not obliged to criminate themselves, as matter of law, is not inadmissible, but must 
be left to the jury to be weighed and considered. —C 
Mass., N. Eng. Rep., April 6, 1886. 


wealth v. Preece, Sup. Ct. 


—— As to dying declarations — Defendant testifying is subject to cross-exam- 


ination as other witnesses.—It is proper to admit in evidence on a trial for 
murder the dying declaration of the deceased when in answer to the question, ‘* What 
reason, if any, had the manfor shooting you,” he said, ‘‘Not any that I know of. He 
said he would shoot my damned heart out ;” as the answer is not the expression of an 
opinion, but is the statement of aconclusion of fact from observed facts. Whether 
the defense in a case of homicide is insanity, self-defense or an alibi does not change 
the rule governing the admission of dying declarations. A defendant ina criminal 
case who elects to testify as a witness, is to be treated, so far as the -cross-examination 
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EVIDENCE — Continued. : 
is concerned, as any other witness, and is subject to the same criticism.— Boyle v. 
State, Sup. Ct. Ind., West. Rep., April 24, 1886. 


— Ancient deed—Requisition for admissibility—Where execution not 
proved. —An ancient deed may be admitted in evidence, without direct proof of its ex- 
ecution, if it appears to be of the age of at least thirty years, when it is found in proper 
custody, and either possession under it is shown, or some other corroborative evidence 
of its authenticity freeing it from all just grounds of suspicion. Where the testimony 
shows that as early as 1810 a certain deed was in existence; that it was recognized as a 
genuine deed by public officers whose duty it was to scrutinize it, and was made by 
them the basis of their official action; and that possession has been held of a portion of 
the land therein described by persons who trace title through it tothe patent —a 
copy of which plaintiff offered in evidence to sustain his action in ejectment,—such 
deed is sufficiently proved, and, as well as the copy of the patent mentioned, should 
be admitted in evidence.— Applegate v. Lexington & Carter Co. Min. Co., Sup. Ct. U. 
S., Sup. Ct. Rep., April 12, 1886. 


— Expert evidence of physicians and surgeons — Personal injury — Contribu- 
tory negligence after injury — Damages, measure of. — The opinion of a physi- 
cian as to the character and permanency of a personal injury is competent. In 
examining an expert, counsel may assume the facts to be as he thinks they are, and ask 
for an opinion on those facts. It is competent for a plaintiff injured by the negligence 
of another person to prove that he obeyed the directicns of his physician. One who 
is injured by the negligence of another is bound to use care to procure surgical aid, 
and also to prevent the aggravation of the injury, but the degree of care required is 
only ordinary care. Where a passenger receives an injury in a collision caused by the 
negligence of the servants of a railroad company, and disease is excited or developed 
by such injury, the injury may be considered as the proximate cause of the disease. It 
is proper to instruct the jury that if the result of the injury was to diminish the plain- 
tiff’s capacity to earn money, that fact should be taken into consideration in estimating 
damages. <A verdict will be set aside on the ground that the damages are excessive, 
only in cases where the damages are such as to induce the court to believe that the 
jury must have acted from partiality, prejudice, or corruption. The declarations of an 
injured person, indicative of present pain are inadmissible. —Louisiville, etc., R. Co. 
v. Falvey, Sup, Ct. Ind., Cent. L. J., April 2, 1886. 


— Legitimacy of child— Declarations by mother that it is illegitimate — 
When admissible. — Where the legitimacy of a child born in wedlock is in issue, 
previous statements by the mother that the child is a bastard are admissible as evidence 
of her conduct, although she could not be allowed to make such statements in the wit- 
ness box.— The Aylesford Peerage House of Lords (Comm.) Alb. L. J., April 24, 1886. 


— Parol declarations to vary written instruments not admissible. — Evidence of 
a contemporaneous parol agreement which does not tend to establish fraud, mistake, or 
trust is not admissible to change the effect of awritten contract. Goods of a tenant hold- 
ing under a written lease were levied on by the landlord for rent in arrear. On the trial 
of a replevin the plaintiff (tenant) offered to show that at the time the lease was exe- 
cuted the landlord agreed to make certain repairs, which he failed to make, “ and that 
only on that condition the lease was signed, and that it would not have been signed but 
for that agreement.” Held, that the evidence was inadmissible to affect a covenant in 
the lease to pay the rent punctually as due.— Eberle v. Bonafon’s Exrs., Sup. Ct. Pa., 
W.N. C., April 8, 1886. 


— Proof of foreign statute, how made— Certificate of foreign corporation, how 
proved. —The testimony of a credible witness, whether a lawyer or a layman, with 
reasonable means of information, to the effect that a volume containing what purports 
to be a.statute of a foreign country, is commonly received in the business and courts of 
such country as such, is competent and sufficient proof of the existence of such statute. 
A certificate of incorporation under section 18 of the companies’ act of Great Britain 
may be issued in duplicate, and at any length of time after the memorandum of associa- 
tion is registered in the office of the registrar. Such certificate, when delivered to the 
corporation, is a private writing in private custody, and can not be proved by an exam- 
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ined copy. The original must be produced, if in existence.— Dundee Mort. and Trust 


Invest. Co. v. Cooper, U. S. Cir. Ct. D. Ore., Fed. Rep., April 6, 1886; West C. Rep., 
April 1, 1886. 


— Proof of pedigree — Hearsay, when admissible— Proof necessary in case of 
ancient deed. — The proof to show pedigree forms a well settled exception to the rule 
which excludes hearsay evidence. Declarations of deceased persons who were de jure 
related by blood or marriage to the family in question may be given in evidence on mat- 
ters of pedigree, and though such relationship of the declarant must be established by 
proof independent of the declaration itself, slight proof is sufficient in this connection. 
A deed may be admitted in evidence as an ancient deed without proof of possession 
under it of the parties offering it, or of those under whom they chim, and without proof 
of execution, etc., by the subscribing witnesses, when it appears that it is sixty years 
old, that it was produced from among the papers of the grantee in the custody of his 
heirs, and that he and his heirs had paid taxes upon the land down to the time of the 


bringing of the action. — Fulkerson v. Holmes, Sup. Ct. U.S., Sup. Ct. Rep., March 22, 
1886. 


—— Communications to physician, when privileged— Declarations of co-con- 

spirator. — Where a physician is sent to a prisoner after a crime has been committed, 
and she accepts his services professionally, disclosures made by her to him are privi- 
leged communications, and this rule applies to all actions, civil or criminal. The opin- 
ion of such physician as to whether an abortion has been committed, founded partly on 
such statements, is also inadmissible. Although the prisoner was a party to the crime 
(abortion), and relatively to it was an accomplice of the accused, and, so to speak, a co- 
conspirator with him, yet her declarations, narrative of a past occurrence, and consti- 


tuting no part of the res geste, were not admissible. — People v. Murphy, Ct. App. N. Y., 
Crim. L. Mag., April, 1886. 


—— See DEED; FORCIBLE ENTRY AND DETAINER; MUNICIPAL CORPORATION; PRINCIPAL 
AND AGENT; SLANDER; WILLS. 


ExecuTor, — Of married woman — Funeral expenses.—A statute which directs the 
payment by executors of funeral expenses and those of last sickness, may apply to the 
estate of a deceased married woman, though she left a husband having property. — 
McClelland v. Filson, Sup. Ct. Ohio, Alb. L. J., May 8, 1886. 


EXEMPTIONS. — When they can not be claimed.—Exemption can not be claimed 
under section 703, Revised Statutes 1881, Indiana, against a judgment for costs in an 
action to recover damages for a malicious prosecution, where the plaintiff dismisses his 
action and suffers judgment for costs. Where an execution has been issued upon a 
judgment, which is confessedly right as to part of its amount, the execution defendant 
can not enjoin the collection, until he has first paid or tendered the amount admitted to 
be correct. — Russell v. Cleary, Sup. Ct. Ind., West. Rep., April 24, 1886. 


EXTRADITION. —See HABEAS CORPUS. 


FEDERAL CourT.—National bank—Jurisdiction of circuit court in case of 

receiver of—Act of 1882—Suit by receiver—Injunction. — Plaintiff was ap- 
pointed receiver of an insolvent national bank in Vermont, and obtained an ordér from 
the Circuit Court, for the District of Vermont, for the sale of certain bonds pledged to the 
bank as security for a debt due the bank by defendant railroad company in Canada» 
which brought suit in the Canadian court to recover the bonds, whereupon plaintiff filed 
a bill in the Circuit Court for the District of Vermont for an injunction against the 
further prosecution of the suit in Canada. Held, that the Circuit Court had jurisdiction, 


and that the injunction should be granted. --Hendee ». Conn. & P. B. R. Co., U. S 
Cir. Ct. D. Vt., Fed. Rep., April 6, 1886. 


FORCIBLE ENTRY AND DETAINER. — Claim under deed— Recitals can not be con- 

tradicted at law by parol.— In an action of forcible detainer by the appellee claim- 
ing under a deed by trustee for appellant, the appellant was not allowed to contradict 
the recitals of the deed by parol, or show that it was given by the trustee in fraud and 
without consideration. In a trial at law, forgery or fraud in the execution of a deed may 
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FORCIBLE ENTRY AND DETAINER— Continued, 
be given in evidence, but not fraud prior to the execution, going to the consideration of 
adeed. Such fraud must be shown in equity.— Windett v. Hurlbut, Sup. Ct. Il, N. E. 
Rep., April 16, 1886. 


FRAUD. — See CONTRACTS; SALES. 


GARNISHMENT. — Debt due partnership can not be garnished as debt due part- 
ner. — What is due a partnership can not be subjected to garnishment as a credit due 
one of the firm. In an action against one of the firm, a debtor to the partnership can 
not be made a garnishee. Such debtor owes nothing to any one member of the firm. — 
Trickett v. Moore, Sup. Ct. Kan., Pac. Rep., April 1, 1886. 


— See ATTACHMENT. 


HaBEAs CORPUS. — Will not lie where petition and return affirmatively show 
regularity of proceedings. — Where it affirmatively appears by the petition for a 
writ of habeas corpus to obtain a discharge from an order of commitment on failure to 
pay or give replevin bail to secure the payment of the sum adjudged in a bastardy pro- 
ceeding, and where the return of the writ also shows that the proceedings in the bas- 
tardy suit and the defendant were regularly before the Circuit Court at the time the 
judgment was rendered, such court had competent jurisdiction under the law to pro- 
nounce the very judgment given, and even if it was conceded that it was erroneously 
given in that particular case, such error could only be corrected on appeal, and can not 
be questioned on habeas corpus.—Holderman v. Thomson, Sup. Ct. Ind., West. Rep., 
April 24, 1886. 


— In extradition cases—Who is a fugitive from justice—Duties of State 
governors. — In the case of the extradition of a criminal wanted in another State, the 
duty of the Governor of the State where the fugitive is found is merely ministerial; yet 
whenever the executive of the State upon whom the demand has been made, by virtue 
of his warrant, causes the arrestfor delivery of such fugitive, the prisoner is held in 
custody only under color of the authority of the constitution and laws of the United 
States, and is entitled to invoke the judgment of judicial tribunals, whether State or 
national, by the writ of habeas corpus, to test the validity of his arrest and imprisonment. 
It must appear to the Governor of the State upon whom the requisition is made, before 
he cancomply: First, that the person demanded is substantially charged by an indict- 
ment or affidavit, properly certified by the Governor of the State making the demand; 
and second, that the person demanded is a fugitive from the justice of the State, the 
executive authority of which makes the demand. To be a fugitive from justice in the 
sense of the statute, it is not necessary that the party charged should have left the 
State in which the crime is alleged to have been committed, after an indictment found 
or for the purpose of avoiding a prosecution anticipated or begun; but simply that, 
having within a State committed that which by its laws constitutes a crime, when he 
is sought to be subjected to its criminal process to answer for his offense, he has left his 
jurisdiction and is found within the territory of another. — Roberts v. Reilly, U. S. Sup. 
Ct., Crim. L. Mag., March, 1886. 


— Can not be used to attack judgment errors, when. —A writ of habeas corpus 
cannot be used as a writ for the correction of mere errors in the judgment under and 
by virtue of which the petitioner for the writ is restrained of his liberty. He assails the 
judgment collaterally and must show, either by his petition or by his proof on the hear- 
ing, that 1t is absolutely void. — Willis v. Bayles, Sup. Ct. Ind., West. Rep., April 17, 188. 


—— Federal question — When prisoner will not be discharged — Conflict be- 
tween Circuit Court and State Supreme Court. —A prisoner will not be dis- 
charged on habeas corpus by the Circuit Court, where the question of law, though arising 
under the constitution, laws and treaties of the United States, is a doubtful one as 
between the Circuit Court and the Supreme Court of the State, there being an immedi- 
ate appeal allowed to the Supreme Court of the United States.—In re Wo Lee, U.S. 
Cir. Ct. D. Cal., Rep., May 5, 1886. 


— See CONSTITUTIONAL LAW; CONTEMPT; REMOVAL OF CAUSES. 
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Hicuwayrs.—Streets—Abutting land-owners—Interest in street—Right to 

improve by narrowing—Finding of board of trustees conclusive as to 
notice to parties. — The owners of lots abutting on a street have a peculiar and dis. 
tinct interest in the easement in the street, which can not be taken from them without 
compensation; but, upon compensation being duly made according to law, the street 
may be improved by narrowing it, without the consent of the abutting lot-owners, even 
though the result should be to vest the title to the part abandoned in the lot-owners on 
one side. The narrowing of a street being, in the contemplation of law, a matter of 
public concern, it will be presumed, on appeal to the Supreme Court, to have been un- 
dertaken for the public benefit. Where, in proceedings to narrow a street in a town, it 
appears that notice has been served on the county, which is one of the abutting land. 
owners, apparently in conformity with the statute, and the record of the board of trus- 
tees shows that they found the notice to be sufficient, their finding is conclusive, at 
least as against all others who were properly served. — Town of Rensselaer v. Leopold, 
Sup. Ct. Ind., N. E. Rep., April 16, 1886. 


HvUsBAND AND WIFE.—Contracts between—Their validity under Indiana 

statute. — At law the husband and wife cannot contract together although such con- 
tracts will often be upheld in equity. The general rule, under the Indiana statute, is 
that a married woman is not under a legal disability. The rule of the common law that 
husband and wife are to be regarded as one person has not been abrogated, and the 
statute of limitations will not run against the claim of the wife for money belonging to 
her, received and used by the husband, during his life-time. Barnett v. Harsbarger, 
Sup. Ct. Ind., N. E. Rep., April 16, 1836. 


—— Wife's property attached for debt of husband -Note given by her to procure 

release of attachment is void.— While defendant was a married woman, her 
mother gave her by will a farm and personal property thereon, mainly live stock, which 
came into the possession of the defendant and her husband. The will was in general 
terms, with no words limiting the gift to“ her sole and separate use,” or excluding the 
marital rights of her husband. The personalty being attached on the husband’s debts 
contracted by him for carrying on the farm and supporting the family, she borrowed 
money to discharge the attachments, and gave her note therefor. Subsequently she 
renewed the note, and after the decease of her husband, she being sole, promised 
in writing to pay it. Held, that the defendant had no separate estate in either the real 
or personal property; that the husband’s rights were not affected by the statute, R. 
L., section 2322, as it was passed after the personalty vested in him; that the note was 
void; and that there was not a sufficient consideration for the new promise.— Hubbard 
v. Bugbee, Sup Ct. Vt., N. Eng. Rep., April 13, 1884 


— Loan by wife to husband — When protected in equity.— A wife may loan money 


— Fraudulent conveyance from husband to wife — Notice to be inferred from 


— Right of supposed wife in land—True wife failing to assert her rights — 


to her husband, under a contract that the debt shall be discharged to her children and 


equity will coerce the husband to perform the contract.— Proctor v. Cole, Sup. Ct. Ind., 
West. Rep., April 10, 1886. 


consideration — Effect of recitals in deed — A substitution of mortgagee.— 
Where property is conveyed by a husband to his wife in consideration of love and affec- 
tion, such conveyance being void as against subsisting creditors, is sufficient to puta 
bona fide purchaser from the wife on inquiry, and where he negleots to inquire he will 
be supposed to know all facts that such inquiry would have revealed. Certain recitals 
in deeds are presumed by law to be true; but a recital setting forth that the grantor 
has ample property to pay all his debts outside of the property conveyed is not even 
prima facie evidence of the truth of such statement. Where a person pays off an exist- 
ing mortgage, and takes as security a mortgage on the same property, that turns out to 
beinvalid, and there are no intervening creditors, such mortgagee is entitled to be 
substituted in the place and right of the mortgagee of the prior mortgage which he 
paid off. — Millholland v. Tiffany, Sup. Ct. Md., At. Rep., March 24, 1886. 


Effect of.— A woman who innocently marries and cohabits with *.man who has a 
wife living from whom he has never been legally divorced, cannot acquire an interest 


HUSBAND AND WIFE—Continued. 


INSURANCE (LIFE).— Assignment of wagering policy — Rights of heirs and as- 
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in his land by reason of such supposed marriage. Where a wife has knowledge that 
her husband is living with another woman as his assumed wife, and takes no steps to 
assert her own rights, she cdnnot, as against a mortgagee, who has no notice of her 
relation to the mortgager, to whom the husband executes a mortgage, after the death 
of the husband set up her right in the property as a wife. Where the title to govern- 
ment land is obtained by a man with means saved from her earnings by a woman who 
is living with him under the impression that she is his lawful wife, but who was never 
legally married to him, because he had a wife living from whom he had never been 
divorced, the land, after the death of the man, will not be considered as held in trust 
for such supposed wife as against his true wife. —DeFrance v. Johnson, U. S. Cir. Ct. 
D. Minn., Fed. Rep., April 27, 1886. 


INSURANCE (FIRE). — Bad faith of either party in selecting arbitrators absolves 


the other from compliance with award.— When there is a clause ina policy of 
insurance providing, in case of loss, for the selection of appraisers to ascertain its 
amount, if either party acts in bad faith in the selection of the appraiser so as to defeat 
the real object of the clause, it absolves the other party from compliance therewith. 
If one arbitration fails because of the bad faith of the company in the selection of its 
arbitrator, the insured is not bound to submit to another arbitration, but may immédi- 
ately bring an action against the company to recover the amount of his loss, — Uhrig v. 
Williamsburgh City Fire Ins. Co., Ct. App. N. Y., Cent. Rep., April 15, 1886; Ins. L. J., 
April, 1886. 


—Loss paid under fraudulent representations — Recovery for — How limited. — 


In an action to recover the amount of a loss claim alleged to have been paid through 
fraudulent proofs and false swearing as to the extent of the loss. Held, that when the 
amended complaint apparently sets out the same cause of action as the original, it will 
not be set aside as if the case were different. Inthe case of money obtained under false 
representations, recovery may be had on an implied contract to return the excess 
instead of on an action in tort. In such an implied contract the admission of a partner 
is evidence against the firm. When the suit is on such an implied contract recovery 
must be limited to the excess paid above the actual loss, unless it appear that the fire 
was chargeable to the wrongful act of the insured. — Western Ass. Co. v. Towle, Sup. 
Ct. Wis., Ins. L. J., April, 1886. 


— Occupation of dwelling necessary to keep policy alive.— The dwelling insured 


was only occupied by hands employed on the farm at such times as they were working 
in the neighborhood, and for the purpose of cooking their meals and sleeping. Held, 
that it was not occupied within the meaning of the policy. Anexplanation to the agent 
which would leave him to infer that the building was, as a usual thing, to be occupied 
by the farm hands, and which led him to indorse “‘ now occupied for dwelling and farm 
purposes,” would not waive the provision against vacancy. — Fitzgerald v. Conn. Fire 
Ins. Co., Sup. Ct. Wis., Ins. L. J., April, 1886. 


— See MORTGAGE. 


signee. — Two policies of insurance, amounting together to $5,000 were taken out from 
a mutual aid society, upon the life of A., the beneficiaries named being B., a stranger, 
and C.,a minor son of A., the interest of the latter being only $200. B. subsequently 
assigned these policies to D., a stranger, who paid all the costs and fees thereont 
Upon the death of A. his heirs notified the society of their protest against the paymen. 
of the policies toD. After this, certain of the heirs assigned their interest to —— fora 
valuable consideration paid by B.; the widow received $500 from the society, the guard- 
ian of the minor (who did not join in the assignment) was paid the $200 belonging to 
the minor, and the balance was paid to D. Suit having been brought against D. by the 
administrators of A.: held, that they were entitled to recover from D. the difference 
between the amount he actually received and the amount paid by him to the socicty for 
fees and expenses. — Ruth v. Katterman, Sup. Ct. Pa., W. N. C., April 1, 1886. 


— Construction of clauses in “ endowment policy " — When insured has a right 


to paid up policy — Phrase “with profits” in policy construed. — Plaintiff’s 
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INSURANCE (LIFE) — Continued. 

intestate took an endowment policy in defendant company in which it was provided 
that if after the payment of two or more annual premiums default should be made o 
any subsequent premium the assured should be entitled to a paid-up policy for as many 
tenth parts of the original policy as annual premiums had been paid; the premiums 
were paid part in cash and part in notes, and it was provided in the policy that if the 
assured should not pay the interest in advance each year on the said notes, then the 
policy should cease and determine. The assured paid four annual premiums, and then 
claimed a paid-up policy for four-tenths of the original policy; the company resisted, 
claiming the assured must pay the interest on his premium notes each year until the 
maturity of the policy,in order to be entitled to such paid-up policy; held, that the 
plaintiff was entitled to a paid-up policy for four-tenths of the original policy. A life in- 
surance policy was described in the margin as a “ non-forfeiture endowment policy with 
profits,” but the policy was silent as to the meaning of the term “ with profits;” the 
agent represented to the assured that the profits to which he would be entitled would 
come by the way of dividends which would be payable after four annual premiums had 
been paid, and that if he took a paid-up policy the dividends would be applied when he 
took such policy; held, that the question was not what the company ought to have 

. earned, but what in fact it did earn, that the company was bound to so conduct its 
business as to preserve its solvency; that it was warranted in changing from the per- 
centage to the contribution plan, if that would best subserve the interest of all classes, 
and that assured was entitled to dividends under that plan. — Bruce v. Continental Life 
Ins. Co., Sup. Ct. Vt., Ins. L. J., April, 1886. : 


——~ Stipulation that statements in application are true — Effect of,on policy. — 
When a life policy is issued and accepted upon the expressed condition that the an- 
swers and statements of the application are warranted true in all respects, and that if 
the policy be obtained by any untrue answer or statement, or by any fraud, misrepre- 
sentation, or concealment, the policy shall be absolutely null and void; and, as to 
matters material to the risk, some of the answers and statements are untrue in fact, 
though made without actual fraud and under an innocent misapprehension of the pur- 
port of the questions and answers; no contract of insurance is thereby made, and the 
policy does not attach, but itis void, ab initio. When, for such a policy, premium has 
been paid by the applicant to the insurance company, such payment may be recovered 
back.— Conn. Mut. Ins. Co. v. Pyle, Sup. Ct. Ohio, Ins. L. J., April, 1886, 


— Mutual benefit society— Requisites necessary for change in policy.—The 
beneficiary in a policy of life insurance issued by the Knights of Honor can be changed 
only in the manner prescribed by the constitution of that society, — by filling the nec- 
essary blank on back of policy, attestatio by the “reporter,” and surrender of th: 
policy to the lodge, and the issuance of a new certificate. — Knights of Honor v. Nairn, 
Sup. Ct. Mich., Ins. L. J., May, 1886. 


— Stipulation between parties — Limitation of agent’s powers — Assured, how 
bound thereby.—A stipulation between a life insurance company and an applicant 
for apolicy limiting the powers of the soliciting agent, and providing that the contract 
for insurance shall be based upon the written application, is binding upon the parties, 
anditis immaterial what may have been said by or to the agent at the time of making 
the application, which was not reduced to writing, and presented to the officers of the 
company at the home office. When the assured receives his policy of insurance, with 
a copy of his application attached, upon which copy is indorsed a memorandum calling 
attention to such application, and a request that he report to the company for correc- 
tion any errors found therein, it is his duty to obey the request, and, upon failure to do 
so, he must be presumed to have accepted the policy upon the faith of the answers, and 
to have acquiesced and agreed that it should remain as the basis of the contract of in- 
surance. The holder of a policy of life insurance, procured through the fraud of the 
company’s agent, isnot justified inretainingsuch policy after having knowledge of the 
fraud, simply because such knowledge did not come to him until after payment by him 
ofthe first premium, and the delivery to him of the policy. —N. Y¥. Life {fns. Co. v. 
Fletcher, Sup. Ct. U. S., Sup. Ct. Rep., April 26, 1886. 
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— Death from hanging—When within terms of accident insurance. — Death 
from hanging, when the insured is insane, is a death effected through external, acci- 
dental, and violent means, within the meaning of a policy of accident insurance. The 
policy in this case provided that the insurance should not extend to death or disability 
“which may have been caused wholly or in part by bodily infirmities or disease.” Held, 
that within the intent of the contract, and the meaning of the law, the death was 
caused, not by bodily infirmity or disease, but by the act of self-destruction. — Crandal 
v. Accident Ins. Co. of N. A., U. 8. Cir. Ct. N. D. IL, Fed. Rep., May 4, 1886. 


—-Forfeiture clause in policy— When failure to surrender will make clause 
effective.— A contract of insurance made, and to be performed in the State of New 
York between a corporation and acitizen of that State is to be governed by the law of 
New York. The canceling of a policy of insurance, in consequence of the fraudulent 
statement by the husband that the wife was dead when it is made payable to her in case 
of death has no effect upon her rights. Where a policy of life insurance provided that, 
upon the payment of two annual premiums, it should not be forfeited or become void by 
reason of the non-payment of premiums, but the party insured shall be entitled to have 
it continued in force for a period to be determined upon according to certain rules, or 
at his option to receive a paid-up policy for the full amount of premium paid, and that 
unless the policy should be surrendered, and such paid-up policy be applied for within 
ninety days after such non-payment, then this policy shall be void-and of no effect: held 
that a failure to so surrender the policy, and apply for the paid-up policy, forfeited it.— 
Knapp v. Homeopathic Mut. Life Ins. Co., Sup. Ct. U. S., Daily L. Rec., April 29, 1886; 
Sup. Ct. Rep., April 26, 1886. 


—Failure to pay premium— When company estopped from setting it up. — 
Where, by the terms of a contract of life insurance, the beneficiary named in the policy 
is entitled to participate in the profits, a portion of which, in the form of dividends, is 
to be applied each year in reduction of premiums, and it has been the uniform practice 
of the company to give timely notice of the amount of premium, amount of dividends, 
and of the balance to be paid in cash, and the company neglects to give such notice, 
having knowledge of the residence of the beneficiary, and by reason thereof a premium 
is not paid at the time specified in the policy, the company cannot set up such failure 
to pay as a defense toa recovery upon the policy, although by its terms the same is to be 
forfeited in case of failure to pay a premium upon any of the dates stipulated therein. 
In such case, where the company has uniformly sent the notice to the insured (the hus- 
band of the beneficiary) and he has made payment of premiums from year to year, the 
law will treat him, in making such payment as agent for the wife, but where it is shown 
to the company by letters from the husband very shortly after notice sent, that he and 
the wife have separated, she having commenced a proceeding for alimony against him, 
and that he is desirous of having the policy changed and made payable to his estate, 
the company is not justified in treating him as her agent, for the purpose either of re- 
ceiving notice for her, or of making a surrender of the policy. And in such case an 
attempt by the husband, without knowledge of the wife, to surrender the policy to the 
company is inoperative, and the rights of the wife are not thereby impaired. — Manhat- 
tan Life Ins. Co. v. Smith, Sup. Ct. Ohio, Ins. L. J., May, 1886. 


— When forfeiture of policy will be enforced.— The copying of the policy and appli- 
cation in the transcript immediately after the complaint is a sufficient filing of a copy 
with the complaint. A printed stipulation provided among other things that in case of 
excessive intemperance the policy should be absolutely forfeited. Another @tipulation 
which was complete in itself provided that in such case the company might cancel the 
policy and absolve itself from liability, except for the surrender value. eld, that a 
forfeiture will be enforced where required by the terms, but where conditions are in- 
consistent that most favorable to the insured will prevail. That in order to absolve 
itself from liability the company must cancel and a demurrer on the ground of failure 
so to do will be sustained. A stipulation providing that the policy shall be void if the 
insured die by his own hand whether sane or insane is a protection to the insurer in case 
of voluntary and intentional self-destruction, but does not apply to an unintentional 
death by his own hand, or the result of accident. A death unintentionally resulting 
from an overdose of whisky is not within the provision. A voluntary act whose prob- 
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INSURANCE (LIFE) —Continued 
able result on account of an enfeebled condition would be death, is not a violation 
of the provision, unless intended to have that effect. —N. W. Mut. Life Ins. Co. v. Haze- 
lett, Sup. Ct. Ind., Ins. L. J., May, 1886. 


INSURANCE (MARINE).— Alteration in policy — Substituting names — Effect of,— 
A company may safely deal with parties procuring an insurance upon the interest of 
others which is made payable to such parties where they hold the policy, and is justified 
at their request and upon their production of the policy in erasing the names of the 
original insured, and substituting those of others. But where the legal title is held by 
one party as the representative of several interests, the interest of such party is the one 
which should properly be covered. A party cannot complain of an alteration made ina 
policy with his consent, and which worked no harm to him; but an alteration made in 
a contract under which plaintiff claims without his consent, and while out of his hands, 
is of no effect. The mortgagees empowered to receive the insurance moneys are respon- 
sible for their application to the mortgage debt. — Martin v. Tradesmen Ins. Co., Ct. App. 
N. Y., Ins, L. J., May, 1886. 


JUDGMENT. — Former adjudication -When a bar to new action. — A former adjudi- 
cation in a suit in which all matters in issue ina pending action might and ought to 
have been litigated and determined, is a complete bar to further litigation upon the 
same cause of action by and between the same parties, or those claiming under them.— 
Kurtz v. Carr, Sup. Ct. Ind., N. E. Rep., April 16, 1886. 


— Collateral attack for want of notice— What complaint must show. — Wherea 
collateral attack is made upon a-judgment of a court of superior jurisdiction having 
jurisdiction of the subject-matter, on the ground that the party making such attack had 
no legal notice of the pendency of the original action, the presumption is that jurisdic- 
tion of the person was properly acquired, and the complaint must state such facts as 
will overcome or exclude this presumption. In such case a mere allegation that the 
plaintiff was not served with process, and had no knowledge of the existence of the 
former judgment until long after its rendition, is not sufficient, without stating what the 
record shows. —Cassady v. Miller, Sup. Ct. Ind., N. E. Rep., April 16, 1886. 


—— Discharge in bankruptcy —Omission to plead defense before judgment— 
Judgment thereafter good. — One having in his hands a good defense, such as an 
order of discharge in bankruptcy, at the time judgment was rendered against him, and 
having failed to present such defense to a court which had jurisdiction of his case, and 
of all the defenses which he might have made, including such order, the judgment is a 
valid judgment, and such order of discharge can not be set up in an action upon that 
judgment sued in another State.— Dimock v. Revere Copper Co., Sup. Ct. U. S., Sup. 
Ct. Rep., April 26, 1886. 


—— Confession of — On promissory note containing power of attorney to— Val- 
idity of. — A promissory note containing a power of attorney to confess judgment with- 
out process in favor of the “ holder” at any time, even if a non-negotiable instrument 
in form, imports that it was drawn on the assumption that it would be negotiable, the 
word “‘ holder” being used in a sense which embraces an indorsee ; hence, judgment by 
confession taken by an indorsee of the payee is valid and will sustain an action thereon, 
although the judgment by confession was taken in another State. — Richards v. Barlow, 
Sup. Ct. Mass., N. Eng. Rep., April 6, 1886. 


JURISDICTION, — See FEDERAL Court. 


Lessor-LeESSEE— Anticipatory breach —Lease—Covenant to rebuild.—In a 
lease of premises for a term of twenty-one years determinable by the lessee at the end 
of the first four years by a six months’ notice, the lessor covenanted to rebuild the 
premises after the expiration of the first four years of the term upon a six months’ 
notice from the lessee requiring him to do so. Before the expiration of the first four 
years of the term the lessor on many occasions told the lessee that he would be unable 
to procure the money for rebuilding the premises. The lessee consequently gave the 
requisite notice to determine the term at the end of the first four years. After 
the determination of the lease he continued to occupy the premises for some months, 
paying rent to the lessor’s mortgagees, on the chance, as he stated, of the lessor’s pro- 
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curing the money to rebuild. The lessor being however unable to rebuild the premises, 
the lessee claimed damages against him for breach of the contract todoso. Held, that 
the covenant to rebuild never having been actually broken, because the lessee had 
before the time for its performance determined the term, he could not recover unless 
there had been a breach of contract by anticipation by reason of a wrongful repudia- 
tion of his covenant by the lessor before the time for performance. That what had 
been said by the lessor did not amount to such a repudiation, and that such repudiation 
before the time of performance arrived would not amount to a breach of the contract, 
unless the lessee elected to treat it as putting an end to the contract except for the pur- 
poses of an action for such breach ; and the lessee not having so elected, he could not 
maintain his claim. —Johnstone v. Milling, Ct. App. G. B., Alb. L. J., April 24, 1886, 


LIBEL.— Evidence as to privileged communications — When admissible — Evi- 
dence as to probable cause, not admissible on indictment for criminal libel.— 
Defendants were indicted for criminal libel, in that they published in a newspaper, 
being the owners and editors thereof, a libel charging the prosecutors, who were offi- 
cials of the penitentiary, with cruelty and inhumanity to the prisoners in their charge; 
the defense was that the publication was privileged, and made upon probable cause, 
Held, no evidence could be introduced tending to show abuses in the prison manage- 
ment prior to the incumbency in eflice of the parties against whom the charges were 
made. It is the province of the court to tell the jury whether a publication is prima 
facie libelous or not; to determine whether or not, upon its face it is actionable or in- 
dictable per se. And, asa general rule, to construe any written or printed instrument 
or paper offered as evidence. The comments of a newspaper upon the official conduct 
of persons exercising the functions of public officers are not privileged communica- 
tions in the sense in which that expression is used in connection with libel. Evidence 
of probable cause to believe the charges made in a libelous publication to be true, is 
admissible upon an indictment for criminal libel. — State of Tenn. rv. Banner Pub. Co., 
Sup. Ct. Tenn., Cent. L. J., April 30, 1886. 


— Measure of damages in recovery for — Relationship of members of jury to 
plaintiff, when immaterial.—In an action for libel each copy of a pamphlet con- 
taining the alleged libel distributed by the defendantis a publication made before the 
suitis brought, and it did not matter whether the jury were instructed, if they found 
more than one delivery proved, they should regard one as the cause of action and con- 
sider the others as enhancing the damages, or that they might regard all the several 
deliveries as constituting one publication and one cause of action. When a libel is 
printed in an edition of many copies for general circulation, the extent of the circula- 
tion may be shown inthe question of damages. The fact that an uncle of the plaintiff 
married an aunt of the juror, and that two uncles of the juror married aunts of the 
plaintiff, each of these marriages having been dissolved by death, and there being no 
issue living, does not disqualify a juror from acting as such. — Bigelow vc. Sprague, Sup. 
Jud. Ct. Mass., Daily L. Rec., April 22, 188%. ’ 


— Communications regarding candidates for public office —- When privileged 
and when may be published. — A chairman of a committee of citizens who received 
a letter from areputable citizen, addressed to him as chairman of the committee, con- 
taining charges against a judge, a candidate before the same citizens for re-election, 
who hands the letter to the secretary ut a public meeting of the committee and causes 
him to read it, is not liable to an action of libel, although he had no knowledge of the 
truth of the matters alleged in the letter and they were untrue, provided the matters 
alleged, if true, were proper for public information. Where « communication is privi- 
leged, no recovery can be had without proof of actual malice. That reporters were 
present at the meeting and the letter was scattered broadcast over the country by the 
press does not alter the rule of liability, where the reporters were citizens and voters 
and had an interestin the communication the same as other citizens. The law does 
imply malice in a privileged communication, but in such case the burden of proof of 
malice is cast upon the person claiming to have been defamed. A communieation, to 
be privileged, must be made upon a proper occasion, from a proper motive; and must 
be based upon reasonable or probable cahse. A malicious lie is not privileged. 
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LIBEL — Continued. 
Whether & communication be privileged or not is a question for the court, not for the 
jury. — Briggs v. Garrett, Sup. Ct. Pa., Cent. Rep., April 15, 1886. 


— Pleading, when good — Immaterial variance — Exceptions to rulings of court 
in excluding evidence, how set forth. — A complaintin slander containing two sets 
of words is sufficient if one only of the sets is actionable. It is actionable slander to 
falsely charge a woman with fornication or adultery, and the charge need not be made 
in direct terms to be actionable. Rulings of the trial court in excluding evidence, or in 
refusing to check counsel in argument, cannot be brought into the record by aflidavit 
of the parties, but must be set forth in a bill of exceptions. The complaint charged 
that the slanderous words were spoken ofthe plaintiff in the past tense, while the eyi- 
dence showed that they were spoken in the present. Held, not to be a material vari- 
ance, — Buscher v. Scully, Sup. Ct. Ind., N. E. Rep., April 16, 1886, 


MANDAMUS.— Will not lie against corporation to enforce a certain street in re- 
pair — Though it contracted todo so. — Mandamus does not lie to compel corpora- 
tions to perform obligations arising from contract; nor when there exists any other 
adequate legal remedy; nor when an express remedy,is afforded by statute, adequate 
to redress the alleged injury.—City of New Orleans v. N.O. and C. R. R. Co., Sup. Ct. 
La., Rep., April 7, 1886. 


MASTER AND SERVANT. — Negligence — Independent contractor, when responsible 
for. — Defendant, proprietor of a hotel, entered into a contract with one B., whereby 
B. was to adopt some means by way of alterations in the eaves of the hotel which would 
prevent pigeons from making their nests there. The manner of doing the work was 
left entirely to B.’s judgment; and in doing the work, B. swunga ladder under the 
eaves, and during a heavy wind a plank was blown therefrom and injured the plaintiff, 
who sued the defendant,for the injuries thus sustained. Held, that B. was an independ- 
ent contractor, and defendant was not liable for his negligence or that of his servants.— 
Hexamer v. Webb, Ct. App. N. Y., Alb. L. J., April 3, 1886. 


—— Liability of hirer to owner of team for negligence of driver.— Where by a con- 
tract of hiring, the owner of a team sends his own servant to drive, he is only responsi- 
ble for the acts of such driver in the handling of the team while being used in the stipu- 
lated employment, and where the team is lost while being used in a way ora place, or 
for a purpose not contemplated in the contract, the hirer cannot escape liability to the 
owner by showing that the driver consented to such use, or that the driver's negligence 
contributed to the loss. A. hired his team and driver to B., to haul l»gs, and by the 
direction of C., B.’s foreman, the driver went to haul hay, and under the guidance 
of C., in going toa hay stack, drove over the snow-covered ice on the river, which broke 
through and the horses were drowned: held, that B. was liable to A. for the value of 
the horses.— DeVoin v, Michigan Lumber Co., Sup. Ct. Wis., Am. L. Reg., April, 1886. 


— Liability for defective apparatus.— Where a servant has equal knowledge with 
the master as to the machinery used or the means employed in the performance of the 
work devolving upon him and a full knowledge of existing defects, it does not necessarily 
follow that the master is liable for injuries sustained by reason of the use thereof. The 
rule rendering the master liable for injuries incurred by the use of defective machinery 
will not be extended to cover the case of an accidental injury to one employed ina serv- 
ice not requiring great skill or judgment, arising from the use of the ordinary tools 
employed in such work (here a ladder used for lighting lamps in front of the defend- 
ant’s store), of which he has full knowledge and comprehension and which he knows to 
be defective. — Marsh v. Chickering, Ct. App. N. Y., Cent. Rep., April 15, 1886. 


— Retaining defective machinery, culpable negligence— Notice or absence of 
it—On part of employe, how master is affected.— The selection an employer 
of defective machinery, which is to be moved by steam power, is of itself evidence of a 
want of ordinary care; and allowing it to remain out of repair when its condition is 
brought to his notice, or by proper inspection might be known, is culpable negligence. 
A brakeman having been employed but one day in a railroad yard, when, in consequence 
ofa defective brake, he received the ye for which suit was brought, he cannot be 
charged with contributory negligence if the defect was not patent to the eye, or if he 


i 


DIGEST OF RECENT CASES. 479 


MASTER AND SERVANT— Continued, 


was not informed of it by others, He had aright, in the absence of such information, 
to assume that the brakes were in a condition in which it was safe to mount the cars 
and set them when ordered by the yardmaster.-— Northern Pac. R. Co. v. Herbert, 
Sup. Ct. U. S., Sup. Ct. Rep., March 22, 1886. . 


—Mining injury —Fellow-servants— Mine-boss under Pennsylvania Act of 


March 3, 1870.— The mining-boss is a fellow-servant of the other workingmen en- 
gaged in a coal mine, and the owners are not liable to a co-employe for injuries result- 
ing from his negligence. Mine-owners who have, in compliance with the eighth section 
of the Act of March 3, 1870, provided a practical and skillful inside overseer or mine 
boss, have fulfilled the duty to their employes imposed upon them by the Legislature, 
and the courts will not charge them with additional obligations. Occasionally such 
overseers Will failin judgment, or they may be negligent, but of this the workmen are 
as much aware as the master, and this they assume as one of the risks of their employ- 
ment, —- Waddell v. Simoson, Sup. Ct. Pa., W. N. C., May 13, 1886. 


— Liability of master for injury to servant— Negligence — Dangerous ma- 


chinery — Orders of master workman — Liability of master. — A servant who is 
injured by his apron and jacket catching on a revolving shaft, while standing on a ladder, 
having full knowledge of the danger, cannot recover for such injuries, although or- 
dered by a master-servant to do the work. — Russell v. Tillotson, Sup. Jud. Ct. Mass., 
Cent. L. J., May 7, 1886, 


—-Failure of plaintiff to prove fellow-servant representative of employer — 


Non-liability of employer— An employe, suing for injuries received as such, cannot 
make his employer responsible for the act or neglect of the supervisor of the work who 
employed him, while admitting that such supervisor was a mere fellow-servant, and 
not the representative of the employer, unless he prove, at the same time, that such 
supervisor was not capable as a servant, and that, irrespective of his conduct and with- 
out reliance upon it, plaintiff acted with all possible care and prudence. — District of 
Columbia v. McElligott, Sup. Ct. U. S., Sup. Ct. Rep., May 3, 1886. 


— See RAILROADS. 


MECHANIC’S LIEN. — Public property exempt.— On the ground of public policy, a me- 


chanic’s lien will not attach to a public building unless it appears by the law that such 
property was intended to be included in property subject to the operation of the hen 
law. — Portland Lumbering and Manufacturing Co. v. School Dist. No. 1., Sup. Ct. Ore., 
Pac. Rep., April 22, 1886. 


MORTGAGE. — When fraudulent as to creditors. — A mortgage executed for too large a 


sum to protect the property from creditors is fraudulent and yoid as to them. The 
secret trust connected with a deed that the grantor is to have the beneficial enjoyment 
in whole or in part of the property conveyea, renders the deed fraudulent and void as 
to creditors. — Mitchell v. Sawyer, Sup. Ct. Ills, West. Rep., April 24, 1886. 


— Insurance policy as collateral — Allowance of policy to one of mortgagers — 


Liability of others in case of misapplication of proceeds. — A mortgage having 
been executed by a father and his two daughters upon property owned jointly by them, 
and a policy of fire insurance upon said property assigned to the mortgagee as collateral 
security for the mortgage loan, if, after destruction of the premises by fire, the mortgagee 
places in the hands of the father, upon his sole application, the money paid on the policy 
by the insurance company, for the purpose of rebuilding the property destroyed, which 
money is thereafter not applied by the father to that purpose, the daughters are not 
committed by his neglect, and, upon foreclosure of the mortgage, are to be credited 
with the money paid upon the policy.—Connecticut Mut. Life Ins. Co. r. Scafmmon, 
Sup. Ct. U. S., Sup. Ct. Rep., May 3, 1886. 


MUNICIPAL CORPORATIONS. — Sidewalk — Evidence as to condition shortly before 


and after accident admissible— Actual notice to city not necessary. —In an 
action for an injury resulting from a defect in a sidewalk, the condition of the sidewalk 
shortly before and shortly after the accident may be admitted in evidence as tending to 
prove its condition at the time of the accident. Itis not essential toa recovery in a case 
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of this character that the evidence should show actual notice to the city. It is the duty 
of a city to keep its streets and sidewalks in a reasonably safe condition for persons to 
travel upon, and when a sidewalk gets out of repair, so that it is unsafe to travel upon 
and so remains for a considerable time, notice of the defective condition of the walk 
will be presumed. —City of Chicago v. Dalle, Sup. Ct. Ill., N. E. Rep., April 16, 1886. 


—— Action against for defect in highway — Question for jury, when.—In an action 
of tort for personal injuries, caused by an alleged defect in a highway, it is a question 
for the jury to determine upon the facts, whether the defect was such a one as defend- 
ant was bound to use reasonable care, diligence and prudence to guard against. — Post 
v. City of Boston, Sup, Jud. Ct. Mass., Daily Rec., April 7, 1886. 


—— Docket of city liens—Effect of sale for taxes when property docketed 
under wrong name —City can not re-assess after tax sale.— The charter 
of the city of Portland provides that the docket of city liens shall contain the name 


of the owner of the property assessed, or shall state 
unknown, 


that the owner is 
If the name of a stranger is entered on the docket, and the property there- 
after sold in default of payment of taxes, such sale is void so far as the true owner is 
concerned, A re-assessment ordered, after sale of the property in a tax sale, is beyond 
the scope of the powers of the city of Portland: under its charter. — Dowell r. City of 
Portland, Sup. Ct. Ore., Pac. Rep., April 15, 1886. 


—— Effect of vacating street in city — Power of Legislature. — The State Legisla- 
ture has power to vacate a street in a city, and may therefore properly delegate such 
power to the city authorities. The alteration of a street or way, by the proper author- 
ities, operates as a discontinuance of those portions of the way which do not come 
within the newly assigned limits, and, to have such effect, no special order of discon- 
tinuance is essential. — Brook v. Horton, Sup. Ct. Cal., Pac. Rep., April 8, 1886. 


—— Liability of for defective highway — Object of statutory notice.—In an 
action against a municipal corporation, for damages for personal injuries sustained 
from a defective highway, the notice required by statute is not for the purpose of setting 
out in writing the legal ground of liability; but for the purpose of calling the attention 
of the proper authorities to the physical objects in or condition of the highway; and 
where it describes the immediate cause of the injury, the question was properly sub- 


mitted to the jury.—Canterbury rv. City of Boston, Sup. Ct. Mass, N. Eng. Rep., 
April 6, 1886. 


MARRIED WOMAN.— Power of to make appointment by will—The difference 

between a willand an appointment by will.—A married woman may make an 
appointment by will by the common law, but she cannot make a will, except as author- 
ized by recent statutes. The execution of a power of appointment by will, before 
marriage, under an ante-nuptial agreement is valid, and is not revoked by marriage. — 
Osgood v. Bliss, Sup. Jud. Ct. Mass., Daily L. Rec., April 28, 1886, 


MORTGAGE — SEE DEED. 


MORTGAGE (CHATTEL).— Sale of mortgager’s interest on execution — Liability of 

sheriff.— The interest of a mortgager in mortgaged chattels in possession of the mort- 
gagee may be levied upon under execution, but they cannot be taken from the mort- 
gagee without an offer to pay the mortgage debt. The officer may advertise the 
interest of the mortgager for sale, and on the day of sale he may require the mortgagee 
to expose the property to the view of bidders, and enforce obedience to that duty on 
the part of the mortgagee by virtue of his writ. If a sheriff with notice of the mort- 
gagee's claim attaches the entire mortgaged property, and takesit from the mortgagee, 
and itis subsequently sold by the auditor in attachment, the sheriff is liable to the mort- 
gagee for the mortgage debt. — Fox v. Cronan, N. J. Ct. Err. and App., Alb. L. J., May 
1, 1886. 


NATIONAL BANK. — SEE FEDERAL Court. 


NEGLIGENCE.— Evidence of —Other like acts not admissible.-—Where the 
plaintiff alleged that certain injuries were caused by the negligence of the defendant in 
driving an overloaded wagon down a hill, with a horse which was incapable of drawing 
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duty such wagon properly, held, that evidence that the defendant had on previous occasions 
ns to driven the same horse with a wagon similarly overloaded, down the hill, and that the 
‘pon horse had vices, is incompetent. — Whitney v. Gross, Sup. Ct. Mass., N. E. Rep., April 
walk 16, 1886. 

: —Effect of special verdict as to— Passenger getting on to moving street 
tion car — When not contributory negligente. — Where, upon an issue involving negli- 
tion gence, the principal facts are determined by the jury in their special verdict, all 
wed dispute as to the facts is concluded and it then becomes the function of the court to de- 
rom cide as a question of law upon the facts found, whether or not the party to whom neg- 

ligence was imputed was negligent. The jury cannot draw inferences in the nature 
ted of legal conclusions upon the facts found. After the facts are ascertained, negli- 
ter gence is no longer a mixed question of law and fact. Plaintiff stood upona street 
me crossing at the usual place where passengers were taken up, and one street car passed 
is rapidly without slackening its speed, and upon his giving a signal, the next car ap- 
re- proaching rapidly was moved slowly past the crossing, as was customary for receiving 
is male passengers, but on the plaintiff attempting to enter, the animals drawing it were 
nd struck by the driver and the car being jerked violently, the plaintiff was thrown there- 
of from; held, that the company owning the car was guilty of negligence and liable for the 
injury inflicted.—Conner v. Citizen’s Street R. Co., Sup. Ct. Ind., West. Rep., April 

10, 1886. 
+h — Liability of owner of building for defective area.— The defendant owned a 
r- factory extending along a public street about eighty feet and setting back ten feet from 
e the line of the street. The entrance was by a covered porch, in front, next to which 


ke Was an area or unguarded excavation. The sidewalk and private premises from curb to 
building were paved with brick pavement, nothing appearing to indicate the street 
line. The plaintiff, while lawfully attempting to enter the factory at night, fell into the 
2 area and was injured. Held, the defendant was liable for damages.—- Crogan r. Schiele, 
. Sup. Ct. Err. Conn., Rep., May, 5, 1886. 


—Railroads — Liability of for construction of dynamite magazine, which 
explodes — Superintendent and master of road not fellow-servants of brake- 
men.—A railroad company engaged in enlarging a certain tunnel on its line con- 
structed a magazine for storing dynamite, 32 feet from its main line ang about 168 feet 
from the mouth of the tunnel. In this magazine, which was furnished with a stove, 1,100 
pounds of dynamite were stored. An explosion took place in this magazine from some 
cause unknown which killed a servant of the company employed as a brakeman and 
flagman, who was at the time standing near the track. In an actiou to recover damages 
for his death: held, that the question of the company's negligence in locating the 
magazine and storing in it that quantity of dynamite should properly be left to the jury. 
And that the superintendent and master of the company were not such fellow-servants 
of the deceased as to debar the maintenance of an action against the company to re- 
cover damage for his death based upon negligence in the location of the magazine. — 
Tissue v. Baltimore & V. R. R. Co., Sup. Ct. Pa., W. N. C., April 1, 1886. 


— See EVIDENCE ; MASTER AND SERVANT. 


NEGOTIABLE INSTRUMENTS. —Interest Coupons—Interest after maturity—Rule as 
to. — In Illinois a mortgage note or bond bearing interest at a given rate continues to 
bear that rate of interest so long as the principal remains unpaid. Coupons given by a 
guardian for installments of interest on a mortgage onthe ward’s land that are not so 
worded as to bind the guardian or the ward personally will not draw interest after they 
become due as commercial paper or as “ written instruments,” within the meaning of 
Rey. St. LL, ch. 74, sect. 2.—U. S. Mort. Co. v. Sperry, U. S. Cir. Ct. N. D. IL, Fed. Rep., 
April 13, 1886. 


NUISANCE.—Public highway—Shade trees on, whois bound to keep them in order.— 
Where a person for his private ends places or maintains on the highway fronting his 
premises anything which, if neglected, would render the Way unsafe for travel, he is 
bound to exercise due care to prevent its becoming dangerous. Where shade trees are 
placed or maintained on the highway by the municipal corporation the abutting owne 
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is under no duty to keep them in repair and trim.—Weller v. McCormick, Sup. Ct. N. J., 
Rep., April 7, 1886. 


PARTNERSHIP. — Liability between partners. — Where one member of a firm, which is 
not a commercial copartnership, pays part of a firm debt out of his individual means and 
by an arrangement founded upon a sufficient consideration, the other partner agrees to 
pay the remainder of the debt out of his private resources, the purchase by the latter of 
certificates of deposit in a suspended bank, at their face value, and using them in dis- 
charge of the balance of said firm debt, and giving a note in the firm name, without the 
knowledge or consent of his partner, will not bind the firm or render bis copartner lia- 
ble, the execution of said note being outside the scope of the partnership authority, — 
Bays v. Conner, Sup. Ct. Ind., West. Rep., April 24, 1886. 


—Non-trading— Authority to make notes.—In the case of non-trading partner- 
ships the individual partners have not the same implied authority as in commercial 
partnerships to bind the firm by notes executed in the name of the firm. A partnership 


formed for conducting a theater is one of the non-trading class.— Pease v. Cole, Sup. Ct. 
Err. Conn., Rep., April 14, 1886. 


PRACTICE.— Joinder of parties — Guaranty — Statute.— Where a statute provides that 
all parties severally liable on an instrument and their sureties may be joined in an 
action upon it, guarantors may be joined with the makers, —Gagan v. Stevens, Sup. Ct. 
Utah, Rep., April 14, 1886. 

— Suit in rem for forfeiture of property —Pleading under State statute — 
Revised statutes, section 914— What rule applicable. — While the provisions 
of the statutes of a State in which a suit is brought in regard to pleadings in civil suits 
in personam apply to like causes in the Federal courts, they do not apply to suits in 
rem by the United States for the forfeiture of property after its seizure fora violation 
of a revenue law. —Coffey v. U. S., Sup. Ct. U. S., Sup. Ct. Rep., April 5, 1886. 


—— Circuit Court has full control over a judgment remitted from a higher 
court, for the purpose of set-off. — The Circuit Court after affirmance of its judg- 
ment in the Court of Errors, and after the record has been remitted in the usual form, 
has the power to stay execution of the judgment, and to hold it for the purpose of set- 
ting it off against a counter-judgment. The mandate from the higher court does not 
affect the power of the Circuit Court to control the judgment for the equitable purpose 
of set-off. — Blackburn v. Reilly, Sup. Ct. N. J., At. Rep., March 24, 1886. 


PRINCIPAL- AGENT. — Admissions — Declarations of agent — When evidence. — 


Declarations of an agent are admissible against the principal only when they are res 
geste, or within the scope of his employment. Declarations of an agent made a day 
after the occurrence of an alleged negligent act are not evidence against his princi- 
pal. — Edmunds v. Curtis, Sup. Ct. Col., Rep., April 7, 1886. 


— Declarations made or acts done by alleged agent, inadmissible to bind prin- 
cipal. — To render a principal liable there must be proof of agency either expressed 
or implied, but the fact can not be proven by the declaration of the alleged agent nor by 
his acts done without the knowledge or authority of the principal. —Central Pennsyl- 


vania Telephone and Supply Company v. Thompson, Sup. Ct. Pa., Leg. Int., April 30, 
1886. 


— When authority of agent ceases.— Where plaintiff employed an agent to pro- 
cure insurance for him on his property to a certain amount, the agent having done so, 
to the acceptance of plaintiff, his agency is accomplished, and he had authority to 


surrender the policy, or make further insurance for plaintiff .— Wilson v. N. H. Fire Ins. 
Co., Sup. Ct. Mass., N. Eng. Rep., April 6, 1886. 


PUBLIC LanDs. — Mexican grant — Patent — Confirmation — Construction — Lands 

bordering on tide-water — Boundaries. — The patent issued to a claimant upon the 
confirmation of a Mexican grant is the only evidence of the extent of the grant, and the 
terms used in such patent relating to extent and boundaries are subject to like rules of 
construction with other grants from the government. Under a United States patent to 
lands bordering upon a stream in which the tide ebbs and flows, the grantce, in the 
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absence of an intent appearing in the patent to the contrary, does not acquire title to 
any land below high-water mark. — Wright v. Seymour, Sup. Ct. Cal., Pac. Rep., April 
22, 1886. 

RAILROADS. — Master and servant — Duty of corporation — Servant in charge — 
Proof necessary to show contributory negligence — Fellow-servants, when 
company responsible for acts of. — Where a servant is charged with the perform- 
ance of duties, which by law it is incumbent on the master to perform, he is regarded as 
the representative of the master, and his negligence is the negligence of the master. 
The defense of contributory negligence must be sustained by the defendant, and upon 
failure of proof the plaintiff must be presumed to have been without fault. Where 
the proximate cause of the injury was defendant’s negligence, the plaintiff may recover 
even though he accidentally contributed to the injury by attempting to escape the dan- 
ger. Asection-master and night watchman are supervising agents of the company, 
and negligence on their part, within the scope of their duty, is negligence of the com- 
pany.— Balt. & O. R. R. Co. v. McKenzie, Sup. Ct. App. Va., Rep., April 14, 1886. 


— Measure of damages for taking property — Rule defined.—The measure of 
compensation to be given to a land-owner for the portion of his land taken by a railroad 
company for the construction of its tracks, is the difference between what the prop- 
erty unaffected by the obstruction would have sold for at the time the injury was com- 
mitted, and what it would have sold for as affected by the injury. The ordinary risk to 
buildings upon the property, from fire which is not the result of negligence, is a matter 
proper to be considered by the jury in determining the extent to which the market 
value of the property has been depreciated. But the possible damages which may 
result from the negligent or unskillful operation of the railroad cannot be taken 
into consideration in fixing the land-owner’s compensation. — Seltzer v. Pennsylvania 
S. V. R. R. Co., Sup, Ct. Pa., Cent. Rep., April 15, 1886. 


— Rights of railroad in land condemned for right of way.—The right of a 
railroad company to the use of the land condemned for its right of way is a continu- 
ing right to all uses necessary and incidental to the safe and beneficial occupation of 
its roads, by raising or lowering grade, cutting down hills and removing trees; and 
where it is the owner of the fee by deed of conveyance from the original owners, it has 
all the rights that any other owner of the fee would have, so long as it does not infringe 
any common-law rights of adjacent owners, without being liable to further damages 

for cutting off natural drainage, discharging surface water from its road-bed, and shut- 

ting off the view, light and air from adjoining premises. — Cassidy rv. Old Colony R. R. 

Co., Sup. Ct. Mass., N. Eng. Rep., April 13, 1886. 


— Stockholders’ bill to give jurisdiction to court— Rights of prior lien- 
holders — Validity and effect of receiver’s certificates.—A bill alleging, in P 
effect, that one of the plaintiffs was the largest stockholder of several of the roads 
which have been combined into the company as now established, and that his co- 
plaintiffs were judgment creditors of one of such roads, with judgments unsatisfied ; 
which bill sets out the precarious condition of all the property of the present company, 
and the necessity for a receiver in the interest of all the creditors of all the combined 
companies, to prevent a levy upon the property; with prayer for judicial ascertainment 
and marshaling of the debts of all the corporations, and for proper payments and ad- 
justments to and with creditors — is sufficient to enable a court of equity to administer 
the property and marshal the debts, including those due the mertgage bondholders, 
making proper parties before adjudging the merits. While the court, under some cir- 
cumstances and for some purposes, and in advance of the prior lien-holders being 
made parties, may have jurisdiction to charge the property with the amount of receiv- 
er’s certificates issued by its authority, it cannot, without giving such parties their day 
in court, deprive them of their priority of lien. Where certificates were issued for debts 
contracted by the court, when it had jurisdiction of the parties and of the subject- 
matter, to persons who, in good faith, invested their money for the benefit of the prop- 
erty in the possession of the court, the certificates should be paid according to their 
tenor, as authorized by order of court; and a discount, allowed the purchaser by such 
order, is to be presumed as having induced the purchasers to rely upon the promise 
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of payment of the full face value, when they would not in the purchase have trusted 
the receiver or the fund. When the current income of a railroad in the hands of a re- 
ceiver is diverted to the improvement of the property by the receiver, and debts for 
operating expenses are not paid, provision should be made, in foreclosing a mortgage . 
on the road, to pay such debts out of the proceeds of the sale of the property. — Union 
Trust Co. v. Illinois Mid. Ry. Co., Sup. Ct. U. S., Sup. Ct. Rep., April 26, 1886. 


——United States Circuit Court — Jurisdiction — Citizenship — Trustee of income 
mortgage nominal defendant—Net earnings defined. — A., the owner of certain 
coupons and scrip certificates of unpaid interest owing by a foreign railroad corpo- 
ration upon bonds secured by an income mortgage, in behalf of himself and other own- 
ers of the coupons and certificates, filed a bill in the Circuit Court against the railroad 
company, and the Union Trust Company, a citizen of the same State as himself, which 
was the trustee named in the income mortgage, to compel an accounting, and for an in- 
junction against the appropriation of the earnings of the railroad company contrary to 
the rights of the income bondholders, and for a decree for the payment of the income 
applicable to the interest, averring that the trust company was made defendant because 
it asserted that no duty was imposed on it in respect to the matters involved in the suit, 
and had refused to bring suit when requested so todo. Held, that the Circuit Court 
had jurisdiction. As a general proposition, the “ net earnings” of a railroad company 
are the excess of the gross earnings over the expenditures defrayed in producing therein, 
aside from, and exclusive of, the expenditure of capital laid out in constructing and 


equipping the works themselves. — Barry v. Missouri, K. and T. Ry. Co., U. S. Cir. Ct. 
8. D. N. Y., Fed. Rep., May 4, 1886. 


—— Relations of railroads to express companies defined. — There is no commen- 
law obligation: none arising from usage, and none imposed by the constitutions or laws 
of Missouri, Kansas or Arkansas, making railway companies common carriers of com- 
mon carriers. There is no legal duty resting on the railway company to furnish to the 
Adams Company or the Southern Express Company facilities for doing express business 
on their roads, the same in all respects as those which the railway companies provided 
for themselves, or afforded to any other express company. There is no legal duty rest- 
ing on the railway companies to furnish express facilities to all persons and companies 
that demand them, and therefore no such duty to furnish such facilities to any partic- 
ular company. The railway company performs its whole duty to the public at large and 
to each individual, when it affords the public all reasonable express accommodations. 
If this is done the railway company owes no duty to the public as to the particular 
agencies it shall select for that purpose. The public require the carriage, but the 
company may choose its own appropriate means of carriage, always provided that they 

are such as to insure reasonable promptness and security. — Memphis & L. R. Co. v. 

Southern Express Co., Sup. Ct. U. S., Cent. L. J., April 9, 1886; Rep., May 5, 1886. 


— Railroads — Unskillful employe— Their claim against and liability of com- 
pany for their negligence — Duties of conductor. — Ifa railroad company employ 
one who lacks skill and experience to act as conductor and he accepts the position, 
and is injured in consequence of his unskillfulness, he can not recover of the company. 
But the company is liable to a passenger or subordinate employe injured by the 
unskillfuiness of such conductor. It is the duty of the conductor to ascertain whether 
the brakes and other safeguards are in proper condition before starting the train, and 
if he fails to do so and is injured by a defective brake, he can not recover of the com- 
pany, though it was the duty of the car inspector also to make the examination and he 
failed to do so. — Alexander v. L. and N. R. Co., Ct. App. Ky., Ky. L. Rep., April, 1886. 


— Negligence—Conductor and brakeman not fellow-servants.— Where a 
brakeman is injured by the gross neglect of the conductor the railroad company is lia- 


ble. They are not co-equals.—L. & N. R. R. Co. v. Moore, Ct. App. Ky., Ky. L. 
Rep., April, 1886. 


—— Negligence — Use of tracks for foot-paths. — Persons who use railroad tracks as 

foot-paths are bound to use reasonable care to avoid injury, and it is proper for loco- 
motive engineers to act upon the presumption that they will use such care. — Central 
Trust Co. v. Wabash, St. L. & P. Ry. Co., U. 8. Cir. Ct. E. D. Mo., Fed. Rep., April 27, 1886. 
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— Contributory negligence— When person not guilty of after complaining to 
superior of defective car.— The foreman of the crew of the switch-engine complained 
to the yardmaster that one of the foot-boards of his engine was in a dangerous condi- 
tion, but it was not repaired. Three days after making the complaint, and while riding 
on the defective foot-board, he was thrown off in consequence of the defect, and 
injured. He might have ridden on the caboose platform, which was safe. Held, that 
he had not been guilty of such contributory negligence as to prevent a recovery. — Ibid. 


— Liability of for damage, to lot-owner, in case of construction on public 
street. — Where a city authorized the construction and operation of a railroad upon 
one of its public streets, the fee of which was in the city, and all the safeguards were 
thrown around the power conferred which the nature of the transaction seemed to 
demand, if any lot owner on the street has been damaged by the construction or opera- 
tion of the railroad, the city is not liable; but the liability for all damages sustained 
must fall upon the railroad company. —City v. Wharf, Sup. Ct. Ill., West. Rep., April 24, 
1886. 

— Master and servant — Fellow-servants — Section-master — Engineer. — The 
section- master of a track-laying force is a representative of arailroad company, and not 
a fellow-servant with the engineer of alocomotive engine, and for injuries sustained by 
the latter through the negligence of the former the company is liable.— Calvo v. Railroad 
Co., Sup. Ct. 8. C., Rep., April 14, 1886. 


— When passenger will be justified in alighting from moving train. —A person 
waiting at a railroad station for passage upon a train soon to depart, who is invited by 
the ticket agent to sit in an empty car standing on the side track while the station room 
is being cleaned, is entitled to the same protection from the company while in the car 
as if in the regular waiting-room; in either place, the person is a passenger in the care 
of the company. In some cases and under certain circumstances, a passenger may be 
justified in alighting from a moving train, to save himself serious inconveniences. — 
Shannon v. Boston and Albany R. R. Co., Sup. Ct. Me., N. Eng. Rep., April 20, 1886. 


— Passenger on wrong train, may by conduct of conductor have all rights ofa 
passenger. — Wien a passenger on a train inquires of a conductor whether he is on 
the right train, itis the duty of the conductor to examine the ticket of the passenger 
and make all inquiries so as to enable him to give correct information. Telling the 
passenger, for answer, to keep his seat is equivalent to saying that the passenger is on 
the right train. A person who by mistake gets on a wrong train is a passenger on the 
train, and the relation of carrier and passenger exists; a fortiori, if the passenger 
remains by the fault of the conductor. —I. and G. N. R. R. Co. v. Gilbert, Sup. Ct. Texas, 
Rep., April 7, 1886. 


— Where itis necessary to cross a railroad track in order to reach the train for which a 
ticket has been sold, a passenger has a right to rely to some extent upon the giving of 
proper signals of danger, and the mere fact that he did not look to see if a train was 
approaching is not conclusive of a want of due care on his part. Where a passenger is 
injured in a place where he has aright to be, and the railroad company has negligently 
omitted to give him such proper warning as he had a right to expect, the question of the 
passenger’s due care should be submitted to the jury — Sonier v. Boston and Albany R, 
R. Co., Sup. Ct. Mass., N. Eng. Rep., March 23, 1886. 


— Right of company to eject passenger — When tender of fare will not avoid 
expulsion. — When a passenger by an illegal refusal to pay fare has rendered it the 
duty of the conductor in enforcing the reasonable rules and regulations of the railroad 
company to eject him from the cars, and the refusal and resistance of the passenger 
continues until after force has been required and applied to enforce such rules, he can- 
not make the continuance of the process of expulsion unlawful by an offer to pay fare 
during its progress. A passenger who resists the lawful requirements of the company 
to the extent of provoking a breach of peace and an exhibition of violence in the pres- 
ence of other passengers, cannot, as matter of law, demand a passage upon the train 
where such an exhibition has been made. — Pease rv. Del. Lack. and West. R. R. Co., Ct. 
App. N. Y., Cent. Rep., April 15, 1886. 
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—— Right of way given railway company in consideration of certain cove- 
nants —Measure of damages for failure to perform covenants —Agreements to 
locate depots, when valid.— Where a right of way was conveyed by deed to a rail- 
road company, in consideration of the receipt of a sum of money, and the making of a 
covenant on the part of the company written in the deed, ** to make a stock pass under 
said road, and a farm crossing over it, and to fence said strip, and further to locate and 
maintain adepoton the line between the above tracts,” and the company failed to 
to perform any of the stipulations, but promised from time to time to make the fence, 
stock pass and crossing, it is liable in an action for the value of animals killed by the 
cars, the animals having gone upon the track by reason of the failure to fence; and it 
is also liable for the value of pasturage lost to the grantor by such failure and for injury 
sustained by trespassing animals, as well as for the cost of erecting such fence, and for 
the loss of the increased value which would have resulted to the property adjoining, if 
the depot had been located and maintained. Agreements are against public policy 
and void where they secure the location of a depot at a particular place, but contain a 
prohibition against the location of any other depot within certain prescribed limits; or 
where an officeror person of supposed influence with a railway company undertakes, 

for a consideration moving to him, to secure the location of a depot or station at a desig- 
nated point. But where an agreement has been made between an individual anda 
railway corporation for the location of a station or depot at a particular place, in con- 
sideration of a donation of money or property to the corporation, without any restric- 
tion or prohibition against any other location, the violation of such agreement will be 


compensated for in damages. — Louisville N. A. & C. R. Co. v. Sumner, Sup. Ct. Ind., 
West. Rep., April 10, 1886. 


— Liability of, for negligence of employes — Relief in case of fellow-ser- 

vants. — A master mechanic had general supervision of all the car shops of a railroad 
company, and under him were heads of the different shops; the head of the foundry 
department obtained from the master mechanic permission to ran a gas-pipe from one 
shop to another, this was done by one of the gas-fitters employed in the car shops, who 


ran the pipe over the track of the siding used for bringing in raw materials, ete., and 
taking out the finished work, and sixteen feet above it. One of the switchmen, while on 
top of a car running on this siding, was struck by this pipe, sustaining severe injuries. 


In an action against the company for damages for the injuries: held, that if the master 
mechanic had ordered this pipe to be put in the position it was, the railroad company 
would have been liable, but that as this was done by the gas-fitter, who was engaged 
in the same common employment as the plaintiff, there could be no recovery. — New 
York, L. E. and W. R. R. Co. v. Bell, Sup. Ct. Pa., W. N. C., May 13, 1886. 


—— See DAMAGES; NEGLIGENCE. 


RECEIVERS.— Power to make certain contracts— Liability of succeeding re- 

ceiver. — A receiver of an insolvent railroad corporation has authority to make such 
contracts, for labor and supplies, as are reasonably necessary to enable him to perform 
the duties of his appointment, and equity will enforce such contracts against the trust. 
But contracts made by a preceding receiver impose no legal duty or obligation on his 
successor, and damages can not be recovered at law against the succeeding receiver for 
refusing to perform the contracts of his predecessor. 


The duties of a succeeding 
receiver, in respect to the contracts of his predecessor, are only such as, in view of all 


the circumstances of the case, it is equitable to impose, — such as, with the light before 
him, the succeeding receiver can perform without risk of personal liability, and with 
safety to the trust. If the circumstances surrounding the particular transaction are 
such as to justify reasonable doubts respecting the validity or fairness of the contracts, 
it is the duty of the succeeding receiver to decline to perform them until he shall be 


directed to do so by the court. — Lehigh Coal and Navy Co. v. Central R. Co., Ct. Chan. 
N.J., At. Rep., April 14, 1886, 


—— See RAILROADS, 


REMOVAL OF CAUSE.—Directing marshal to take property from sheriff, held 
under attachment issued by State court.—Where a case has been rightfully 
removed from a State court, and the sheriff holds property under an attachment issued 


2 

a 
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by that court, and one of the issues of law is as to whether the property attached was 
legally attached, and what privileges and rights plaintiff may have to and in such prop- 
erty, the Circuit Court may issue an order directing the marshal to take the property 


from the sheriff, and hold it for the Circuit Court. — Friedman v. Israel, U. S. Cir. Ct. 
E. D. La., Fed. Rep., April 20, 1886. 


— When it will be remanded. — On asuit between citizens of the same State, removed 
from the State court, the Circuit Court has no jurisdiction, after a discharge in bank- 
ruptcy, to protect property exempted by the bankrupt court from judgment liens exist- 
ing prior to the application for bankruptcy, and such cause will be remanded. — King v. 
Neill, U. S. Cir. Ct. 8. D. Ga., Fed. Rep., April 13, 1886. 


— Administrator — Status of, in case of removal.— An administrator on entering 
upon a cause depending takes it, so far as removal is concerned, subject to all disabili- 
ties existing against the original party, of whom he is the representative. — Goodnow v. 
Dolliver, Admr., U. 8. Cir. Ct. N. D. lowa, Rep., April 14, 1886. 


— Habeas corpus non-removable — Arrest of army deserter by State police 
without warrant illegal.—A writ of habeas corpus is not removable from a State 
court into a Circuit Court of the United States, under the act of March 3, 1875, ch. 137, 
sect.2. A police officer of a State, or a private citizen, has no authority as such, without 
any warrant or military order, to arrest and detain a deserter from the army of the 
United States. — Kurtz v. Moffitt, Sup. Ct. U.S., Cent. L. J., April 16, 1886. 


— Remanding cause —Ejectment against tenant in Missouri by citizen of Penn- 
sylvania—Bringing inas defendant owner who isa citizen of Pennsylvania.— 
Revised Statutes Mo., sections 2244, 3071.— Where an action is brought in 
a State court in Missouri by a citizen of Pennsylvania against a citizen of Missouri, who 
is in possession of real property, torecover such property, and the action is removed to 
the Federal court by the defendant on the ground that the plaintiff is a citizen of 
another State, and after such removal the defendant sets up that he is only a tenant, 
and moves to bring in the real owners of the property, as he hasa right to do under the 
State statute, and, after such owners are made defendants, plaintiff moves to remand 
the case on the ground that they are the real defendants in the action, and are citizens of 
the State of Pennsylvania, the motion to remand should not be granted, — Phelps rv. 
Oaks, Sup. Ct. U. S8., Sup. Ct. Rep., April 5, 1836. 


— Cause when some of parties are citizens of plaintiff's State— Action of 
tort — When not removable. — When the complainant shows, as the sole cause of 
action, the wrongful seizure of the property of the plaintiff by the united efforts of all of 
the defendants acting in common, such defendants being citizens, some of the State of 
plaintiff, and some of other States, the cause may not be removed under the second 
clause of section 2 of the act of 1875, on the ground that as the action is in tort, it is sev- 
erable for the purposes of removal. — Sloane v. Anderson, Sup Ct. U. 8., Sup. Ct. Rep., 
April 5, 1886. 


— Separate controversies —Separate Defenses— When not removable. —Sep- 
arate defenses do not create separate controversies within the meaning of the removal 
act, so as to permit of a removal of an action, where all the defendants are not citizens 
of a State different from that of the plaintiff. — Fidelity Ins. Trust, etc., Co. v. Hunt- 
ington, Sup. Ct. U. S., Sup. Ct. Rep., April 5, 1886. 


—- Act of 1875 —Controversy not separable — When not removable — Right 
confined to whom. — If both defendants are necessary parties, one being a citizen of 
the State in which the action is brought, and the controversy is not separable, a removal 
of the cause cannot be allowed. The right to remove a suit on the ground of a separ- 
able controversy is, by the statute, confined to the parties “ actually interested in the 
controversy.” — Rand v. Walker, Sup. Ct. U. S., Sup. Ct. Rep., March 22, 1886, 


— Practice—Case at law and equity, how treated — Practice as to pleading. — 
In the courts of the United States the distinction between suits at law and in equity is 
maintained, and when a suit involving both is removed, then the pleadings must be 
recast, and the causes of action stated according to the course of procedure on the law 
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and equity sides of the court, respectively, and the causes separated and placed there, 
The practice under a State code to require a plaintiff to make his complaint more defi- 
nite and certain does not apply to the equity side of the Circuit Court, for the State 
practice is not adopted in equity. In a suit in equity defendant has no right to haye the 
plaintiff amend his bill, nor is it required of him to do so to expose defects, or supposed 
defects, in his case, on motion of defendant. Where a record in bar to relief is pleaded, 
the defendant may be required to show it before the plaintiff traverses the plea, or sets 
it down for argument, but this practice does not extend to the pleading of a judgment 


or decree of another court in the bill of complaint. — Phelps v. Elliott, U. S. Cir. Ct. s, 
D. N. Y., Fed. Rep., April 27, 1886. 


REPLEVIN. — After action in, vendor cannot recover balance of claim against 

assigned estate of vendee. — Where vendors rescind a sale on the ground of fraud, 
and bring replevin under which a portion of the goods is seized and returned, they can 
not recover forthe balance against the assigned estate of the vendee upon a claim for 
goods sold and delivered, but must bring an action on the tort. — Farwell v. Myers, Sup, 
Ct. Mich., Am. L. Reg., April, 1886. 


RIPARIAN RIGHTS. — Waters and water-courses— Riparian owner's right to use 
of water — How exercised.—A riparian proprietor upon a natural stream should 
use the water in such a manner that every riparian proprietor further down the stream 
will have the use and enjoyment of it, substantially according to its natural flow, sub- 
ject to such interruption as is necessary and unavoidable by the reasonable and proper 
use of the water in the stream above. Where A., the owner of a pond upon a natural 
stream, erected draw-gates, and otherwise interfered with the flow of the stream, so 
that the supply of water for a pond further down on the stream became dependent upon 
the raising of A.’s draw-gates, and the leakage and overflow from his pond, held, that, 
in an action by B. against A. for the interruption of the natural flow of the stream, the 
jury was rightly instructed that, if A. had wrongfully interfered to prevent the flow of 
the stream, they were not authorized to find that he had furnished, in another manner, 
an equivalent supply of water.— Ware v. Allen, Sup. Ct. Mass., N. E. Rep., April 16, 
1886. 

—— Riparian accretions or alluvion— Rights of riparian owners against the 
State. — Land imperceptibly or very gradually formed by accretion, or subsidence of a 

river or the sea, belongs to the adjacent demesne; but where considerable tracts of 

land are formed at once by the recession of water, or suddenly cast up, such land be- 
longs to the State. It is not the quantity of land or the extent of the tract formed, but 
whether is was formed gradually and imperceptibly or not, which determines to whom 
it belongs. Ifin ariver the accretions begin at the shore and gradually extend into the 
river, the acquired land is the property of the adjoining riparian owner; but if they be- 
gin in mid-river, and gradually extend inward, they are the property of the State or its 
grantee. — Linthicum v. Coan, Sup. Ct. Md., At. Rep., March 24, 1886. 


SALES. — Public sale, by auctioneer, without naming for whom he sells— Right 

of purchaser should title fail — Liability of auctioneer. — An auctioneer has all 
the liabilities of an ordinary agent. He is not, like a sheriff, a public officer. An auc- 
tioneer selling goods ‘‘as auctioneer,’ but without naming the person for whom he 
sells, is liable as ifselling for himself, and if the title turns out defective, may be sued 
by the vendee, independently of the doctrine of implied warranty of title, in an action 
for money had and received, on the ground that the consideration has wholly failed. 
An auctioneer sold a piano at public auction, “ as auctioneer,” but without naming his 
principal, One with a superior title to the piano took it from the vendee, who there- 
upon sued the auctioneer to recover back the purchase-money. Held, that the auc- 
tioneer was liable. — Seemuller v. Fuchs, Ct. App. Md., Am. L. Reg., April, 1886. 


— Rule as to warranty in. — The general rule in this country is, that where there isa 

sale of chattels in the vendor’s possession at the time, at a fair price, there is always 
an implied warranty of title, unless the facts and circumstances are such as to war- 
rant a different conclusion. One intrusted with the possession, management, control 
and disposal of goods to be sold, is an agent and nota broker, and is liable upon an 
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implied warranty of title. — Edgerton v. Michels, Sup. Ct. Wis., Am. L. Reg., April, 
1886. 


—Sale made on fraudulent representations—No title passes.— Where one 
fraudulently personating a member of a partnership engaged in selling cattle on com- 
mission pretended to purchase cattle for the partnership, and the owner thereof, in- 
tending to sell to the firm, delivered the cattle to this pretender, no title passed with 
the possession, and no sale was effected; and one who subsequently, even in good 
faith and for value, agreed to purchase and under such agreement received possession 
of the cattle from a person who innocently acted as agent for the fraudulent personator, 
acquired no title by the transaction and rendered himself liable for conversion upon a 
sale made by him of the cattle, on his retaining the proceeds as his own. — Alexander 
v. Swackhamer, Sup. Ct. Ind., West. Rep., April 10, 1886. 


—Severable contract— Reasonable time to return goods not conformable to 
order. — The defendant bought of the plaintiff hats, caps, collars and gloves, by an or- 
der classifying the goods according to kind, stye, and price per dozen. The parties 
understood that each separate article was to be itemized and carried out at one-twelfth 
of the price per dozen. In the printed heading of the bill rendered by the plaintiff was 
a statement that “all claims must be made in three days.” Some of the articles Gid 
not conform to the order, but were not returned fora month. Held, that the contract 
was apportionable, and the defendant could not be held for goods not conforming to 
the order; that he was entitled to a reasonable time to return such goods; that the 
question of reasonable time was for the jury. — Cohen rv. Pemberton, Sup. Jud. Ct. Err. 
Conn., Alb. L. J., May 1, 1886. 


— Action for price — When sale is for illegal purpose —When good.— Mere knowl- 
edge by the vendor of goods, lawfully sold in one State, that the vendee intends to use 
them in violation of law in another State, will not defeat an action brought in such 
other State by the vendor against the vendee for the purchase price of the goods. In 
order that the action in such a case may be defeated, it must be further shown that the 
vendor sold the goods for the purpose that the law should be violated, or that he had 
some interest in its violation, or that he participated in some manner in the unlawful 
purpose. — Bowman Distilling Co. v. Nut, Sup. Ct. Kan., Pac. Rep., April 8, 1886. 


SLANDER.— Sufficiency of pleading — Presumption as to, after verdict— Evidence 
admissible as to repetition of slander after suit brought — What admissible 
as to pecuniary condition of the defendant.— After verdict, every reasonable 
presumption is made in favor of the sufficiency of the pleading; thus, in an action of 
slander, where the defendant had charged the plaintiff with committing incest with his 
daughter, the declaration failed to allege that the defendant said that the plaintiff had 
carnal intercourse with his daughter, with knowledge of the relationship, which knowl- 
edge was an essential element of thecrime. Held, that the averment could be infplied 
from other allegations, and from concessions made by the defendant, the court having 
charged correctly as to what constitutes incest. Evidence was admissible to prove that 
the defendant repeated the slanderous words subsequently to bringing the suit. The 
plaintiff claiming exemplary damages, it was error to exclude the defendant's evidence, 
offered to prove that he was a man of no property. But as the error could only affect 
the exemplary damages, the judgment will be affirmed, if the plaintiff enters a remittitur 
of such damages. — Rea v. Harrington, Sup. Ct. Vt., N. Eng. Rep., April 13, 1886. 


STATUTE OF FRAUDS. — Consideration, when it need not be shown.—Where a 
note is not delivered until after the grantor put his obligation upon it, no consideration 
need be shown to support the guaranty.—Gagan v. Stevens, Sup. Ct. Utah, Rep., April 
14, 1886. 


—Invalidity ofcontract to make child an heir in consideration of services —Part 
performance. — Recovery on quantum meruit.— Where a parol contract is made 
by a husband and wife, who are childless, with a young girl to treat her as their own 
child, and to make her their heir, and will her at their death, or at the death of the sur- 
vivor, their entire estate, in consideration of her living with them, and performing cer- 
tain services for them, such contract —the estate consisting of both real and personal 
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property, of the value of $6,000 —is within the statute of frauds, and is not taken out 
from under its provisions by the mere fact that the girl performed the conditions of the 
contract on her part. While the plaintiff is not entitled to the specific performance of 
such contract, nor to damages in the full value of the estate, for breach thereof, she is 
entitled to recover the reasonable value of her services.— Wallace v. Long, Sup. Ct, 
Ind., N. E. Rep., April 16, 1886; Alb. L. J., May 8, 1886. 


——Undertaking to become bail for stay of execution, within statute. — When the 
leading purpose of a promise or agreement to answer for the debt of another is, to be- 
come guarantor or surety to the promisee for a debt for which the third party is and 
continues liable, the agreement is within the statute of frauds and must be in writing. 
A promise by W., that if M. will become bail for the stay of an execution against P., he, 
W., will save him, M., “* harmless from any loss or liability, and from paying anything 
by reason of his so going security,” held to be within the statute of frauds. — Nugent v. 
Wolfe, Sup. Ct. Pa., Cent. Rep., April 8, 1886. 


—-Parol sale of land—Parol gifts — Rights of donor. —The vendee under a parol 
sale of land, though in possession, can not use that possession as a defense in an action 
by the vendor to recover theland. But he has a lien for the money paid out or improve- 
ments made by him. Where one makes a paro! gift of land to another in consideration 
of services performed by the donee, but dies before making a deed, though the donee 
can not retain the land, he has alienon it for those services. — Pragoff v. Flood, Ct. 
App. Ky., Ky. L. Rep., April, 1886. 


— Promise of executor to answer out of his own estate — Demonstrative leg- 
acy — When objection to jurisdiction can be taken.—A verbal promise by an 
executor to pay a legacy gives no right of action against him individually. No implied 
contract to pay a legacy on the part of the executor arises out of his devastavit. Nor 
does the existence of assets, coupled with a verbal promise, impose individual liability. 
Testator directed the payment of five hundred dollars by his son “to my estate * * * 
to enable my executors to pay off the legacies bequeathed to my daughters as before 
stated.” He had previously directed the payment of his debts and funeral expenses. 
Held, that this was a direction to pay to the “ estate’ and not to the daughters, and that 
the debts therefore had priority of the legacies, which were not a charge upon the 
land. — Smith v. Carroll, Sup. Ct. Pa., W. N. C., April 29, 1886. 


STATUTE OF LIMITATIONS. — Part payment on joint and several note — Effect of. — 
A partial payment upon a promissory note by one of the joint and several makers 
thereof, and indorsed upon it before the note is barred by the statute of limitations, and 
within six years before suit brought, is inoperative to prevent the running of the statute 
as to the others. — Willoughby v. Irish, Sup. Ct. Minn., N. W. Rep., April 10, 1886. 


TAXATION. — Assessment of railway property—Section 1, article 10, constitu- 
tion of Missouri— Authority of State board of equalization. —The provisions of 
the act of the General Assembly of Missouri, of July 30, 1877, and of the Revised Statutes 
of Missouri of 1879 (sections 6865-6900), giving the State board of equalization exclusive 
power to assess railroad property, are not contrary to the provisions of section 1, article 
10, of the constitution of Missouri. Neither are said statutory provisions in conflict 
with that provision of the charter of the city of St. Charles, which authorizes said city 
to levy and collect taxes “ upon all real and personal estate, taxable by the laws of the 
State,” within its limits. Under said statutes the State Board of Equalization has 
authority to decide that railway bridges within the city limits of St. Charles shall be 
assessed and taxed as part of the road-bed and superstructure. —Central Trust Co. v. 
Wabash, St. L. & P. Ry. Co., U. S. Cir. Ct. E. D. Mo., Fed. Rep., May 4, 1886. 


TRADE-MarK. —Infringement — Contract for exclusive right to sell— Purchase 
from parties to whom owner rightfully sold—Reselling.—The owner of a 
spring of mineral water in Hungary entered into a contract with complainant, giving 
him the exclusive right to export and sell the water under its name of “ Hunyadi 
Janos,” which he had adopted as a trade-mark, in Great Britain and America. Defend- 
ant applied to the owner to purchase the bottled water, but was refused, and purchased. 
it from those to whom it had been sold in Germany, and sold it in the United States in 
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TRADE-MARK — Continued. 

pottles with the same label as that used by complainant, except that defendant’s bottles, 
like all those sold by the owner, were stamped with the words, “CAUTION. This bottle 
is not intended for export, and if exported for sale in * * * America * * * the 
public is cautioned against purchasing it,” while complainant’s bottles were stamped 
«Sole Exporters.” Held, that complainant was not entitled to an injunction to restrain 
defendant from selling the water. — Appollinaris Co. v. Scherer, U. 8. Cir. Ct. 8. D. N. 
Y., Fed. Rep., May 4, 1886. 


TROVER. —Measure of damages— Mortgager and mortgagee — Effect of second 
mortgage. —In an action of trover brought by the mortgager of personal property 
against a third person for the conversion of such property, where the mortgagee took 
the property for breach of the condition of the mortgage, it was an application of the 
property for the benefit of plaintiff and should be considered by the jury in mitigation 
of damages; and plaintiff would be entitled to damages only for the taking of the prop- 
erty and its detention up to the time of taking. In such case the mortgager cannot . 
maintain trover for a subsequent sale of all the mortgaged goods together, by the mort- 
gagee; and even if a portion of the goods was retained by the mortgagee, this fact 
alone would not change the result, where plaintiff had shown no desire to redeem. 
Where plaintiff made a second mortgage after the date of the writ, it was not an act 
inconsistent with his claim nor would it operate as an abandonment; the owner of 
chattels does not lose the right to sell or mortgage them by the fact that they are in the 
wrongful possession of another.—Dahill v. Booker, Sup. Ct. Mass., N. Eng. Rep., 
April 6, 1886. 


TRUSTS AND TRUSTEES.— Borrowing money on trust securities — Rights of party 
lending to retain security.— A member of a finance committee of an insurance 
company borrowed money on securities which he held as trustee; held, that his knowl - 
ledge of the trust was not notice of said trust to the company. Held, also that the con- 
tract between the oflicer and the company was not void, and the defendant could retain 
the bonds given as security, although the statute provided that, “ No member of a com- 
mittee * * * ofa domestic insurance company who is charged with the duty of 
investing its funds shall borrow the same * * * ordirectly or indirectly be liable for 
money borrowed of the company.”— Bowditch v. New England Mutual Life Ins. Co., 
Sup. Jud. Ct. Mass., Daily Rec., March 6, 1886. 


WILLS. — Where the same person is designated in a will as executor and trustee, the 
capacities are distinct, and when his duties as executor have been fully performed, in 
order to relieve the sureties on his bond as executor and to effect the transfer of the 
estate from him as executor to him as trustee, there must be some action in the 
Probate Court indicating his discharge as executor and his acceptance of the 
trust. Where no settlement of account and discharge as executor has taken place, 
the sureties on the executor’s bond are liable for the residue of the personal estate 
after payment of debts and legacies, received by the executor and not disposed 
of for charitable purposes, with simple interest thereon, no willful breach of duty 
on the part of the executor being shown, with a deduction for executor’s commissions. 
The sureties on an executor’s bond conditioned, in accordance with the statates in 
force at the time of its execution, for the due administration of “the proceeds of all 
testator’s real estate that may be sold for the payment of his debts and legacies,” are 
liable only for the proceeds of land sold by the executor as such, and not for the proceeds 
of land sold under a trust power given by the willand going into the residuum of the estate. 
Nor are they liable under a provision of their bond conditioned for the due administration 
of the goods, chattels, rights and credits” of the estate, for the proceeds of lands sold 
under a power in the will, inexcess of the amount required for the payment of debts and 
legacies. — White v. Ditson, Sup. Ct. Mass., N. Eng. Rep., March 23, 1886, 


— Testator provided as follows: “I desire all my estate, real, * * * shall assoon after 
my decease as practicable be sold, and the proceeds arising therefrom be invezied,” etc. 
In a subsequent clause he authorized his executrix to make such sale. Heid, that the 
clause worked an absolute equitable conversion of his real estate into money, and that 
testator’s estate, so converted, was liable, after the expiration of five years from his 
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WILLS — Continued. 
death, to the payment of testator’s unsecured debts. — App. of City of Philadelphia, etc., 
Sup. Ct. Pa., W. N. C., May 13, 1886. 


—— Construction — Excess over sum named to devisees, left to church— Valua- 
tion, at what time made. — A. devised and bequeathed his property in certain pro- 
portions to his wife and children, with a provision that if, when the estate came to be 
divided, it should exceed $100,000, no more than that sum should be inherited by his fam- 
ily under the will, and that the excess over that amount should go to the trustees of a 
particular church. When the property was appraised it was found not to exceed 
$100,000 in value, but before the estate was settled most of the assets had appreciated in 
value, so that about $21,000 remained in the executor’s hands after paying the widow 
and children $100,000. Held, in a suit to construe the will, that the value of the estate 
was to be determined at the time of the appraisement; that the widow and children 
were entitled to the benefit of the enhancement in value; and that the trustees were 
not entitled to any part of the estate,— First Unitarian Church v. Harrison, Sup. Ct. 
Iowa, N. W. Rep., April 10, 1886. 


—— Decedent's estate — Will —Intestacy as to residue of estate — Effect of. —A. 
died leaving several independent testamentary papers, one of which was admitted to 
probate as a will and the other as codicils thereto. By the former he gave and be- 
queathed to B. “son of my sister C., only one-sixth of such portion as the law would 
give to said C., and the remaining five-sixths to be divided among my other sisters and 
brothers and their heirs.” In none of the testamentary papers was any disposition of 
the residue of his estate made by the testator. He left to survive him a wife and nu- 
merous relatives, other than those above mentioned. Held, that B. was not excluded 
by the terms of this bequest from sharing with the other heirs at law of the testator in 
the residuary estate. — Hancock’s App., Sup. Ct. Pa., W. N. C., April 29, 1886. 


—— Widow considered a purchaser for value — When.— A widow who accepts the 
provisions of a will of her husband in lieu of doweris a purchaser for value, in accept- 
ing the provisions of the will, and is not treated as a gratuitous object of the testator’s 
bounty, but as a quasi creditor. Where a widow has no dower interest, as where she is 
provided for by a jointure or other settlement in lieu of dower, she obtains no preced- 
ence, but shares equally with other pecuniary legatees.— Borden v. Jenks, Sup. Ct. 
Mass., N. E. Rep., April 16, 1886. 


—— Precatory trust — Support of younger brother left to discretion of devisee. — 
A testator in his will bequeathed all his estate, both real and personal, to two of his 
sons, A. and C., “‘ assuming” that if his wife survived him, the said A. and C. would 
supply her wants; also that A. and C. would, on their part, not fail to do for another 
son, J., and his family, to whom the testator left nothing, “all that, in the circum- 
stances, the truest fraternal regard may require them to do,”’ T* + testator’s wife died 
before the death of the testator. Held, that the son J. took no in erest in the property 
left by the testator, and that there was no trust created for him and his family. Held, 
that A. having died, and his estate having been settled under his will, that the son C. 
could give a valid title to the real estate bequeathed by the testator. — Rose v. Porter, 
Sup. Ct, Mass., N. E. Rep., April 16, 1886. 


